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ABSTRACT 

This pamphlet is the complete United States Supreme 
Court opinion, together with concurring and dissenting opinions, on 
the Detroit metropolitan area school integration case. The United 
States District Court in the case had found that the Detroit Ecard of 
education had created and perpetuated school segregation in Detroit. 
To remedy this situation, the District Court appointed a panel to 
submit a plan for the Detroit schools that would encompass an entire 
designated desegregation area consisting of 53 of the 85 suburban 
school districts, plus Detroit. The Court of Appeals affirmed in 
part, and the case was taken to the Supreme Court, which Court, in 
its opinion, reversed the lower courts 1 decision. (JF) 
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No>. 73-434. 73-43o, and 73-43ti 

William G. Milliken. Gover- 
nor of Michigan, el al.. 
Petitioners. 
73-434 v. 
Ronald Bradley and Richard 
Bradley, by Tht-ir Mothor ' 
and Next Friend. Verda 
Bradley, et al. 

Allen Park Public Schools j 

et al., Petitioivrs. ; , „. . 
- 0 Gn Writs oi Certiorari to 

<3-43.) ik 



the United States Court 
of Appeals for the Sixth 
Circuit, 



Ronald Bradley and Richard 
Bradley, by Their Mother 
and Next Friend, Verda 
Bradley, et al. 

The Crosse Pointe Public 
School System, 
Petitioner, 
73-436 v. \ 
Ronald Bradley and Richard 
Bradley, by Their Mother 
and Next Friend, Verda 
Bradley, et al. 

| July 27), 15)74 1 

Mk. Chikf Justick Blkgkk delivered the o])inion of 
the Court. 

We granted certiorari in these consolidated cases to 
determine whether a federal court may impose a multi- 
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district, areawide remedy to a single district dv jure 
segregation problem absent any finding that the other 
included school districts have failed to operate unitary 
school systems within their districts, absent any claim 
or finding that the boundary lines of any affected school 
district were established with the purpose of fostering 
racial segregation in public schools, absent any finding 
that the included districts committed acts which effected 
segregation within the other districts, and absent a 
meaningful opportunity for the. included neighboring 
school districts to present evidence or be heard on the 
propriety of a multidistrict remedy or on the question 
of constitutional violations by those neighboring districts. 1 

I 

The action was commenced in August of 1970 by the 
respondents, the Detroit Branch of the National Associa- 
tion for the Advancement of Colored People 2 and indi- 
vidual parents and students, on behalf of a class later 
defined by order of the United States District Court, 
ED Michigan, dated February 16, 1071, to include "all 
school children of the City of Detroit and all Detroit 
resident parents who have children of school age." The 
named defendants in the District Court included the 
Governor of Michigan, the Attorney General, the State 
Board of Education, the State Superintendent of Public 
Instruction, and the Board of Education of the city of 
Detroit, its members and its former superintendent of 
schools. The State of Michigan as such is not a party 
to this litigation and references to the State must be 
read as references to the public officials, State and local. 

x Bradk\t v. Millikat, i.vl F. jrf Jir, k;A(> H)7;i); cert, grained, 
414 V. < 10:-]S (Nov. J9, 1973). 

-The standing nf the XAACT as a proper parry plaintiff wa.s not 
rnnte<icH in the trial murf am] is n<:f an k-iip in thi< rase. 



MILLIKKN >>. RHADLEY 



tlirough whom the State is alleged to have acted. In 
their complaint respondents attaeked the constitution- 
ality of a statute of the State of Michigan known as Act 
48 of the 1970 Legislature on the ground that it put the 
State of Michigan in the position of unconstitutionally 
interfering with the execution and operation of a volun- 
tary plan of partial high school desegregation, known as 
the April 7, 1970 Plan, which had been adopted by the 
Detroit Board of Education to be effective beginning 
with the fall 1970 semester. The complaint also alleged 
that the Detroit Public School System was and is segre- 
gated on the basis of race as a result of the official policies 
and actions of the defendants and their predecessors in 
office, and called for the implementation of a plan that 
would eliminate "the racial identity of every .-ehool in 
the [Detroit] system and . . . maintain now and here- 
after a unitary non-racial school system." 

Initially the matter was fried on respondents' motion 
for preliminary injunction to restrain the enforcement of 
Act 48 so as to permit the April 7 Plan to be imple- 
mented. On that issue, the District Court ruled that 
respondents were not entitled to a preliminary injunc- 
tion since at that stage there was no pro.-f that Detroit 
had a dual segregated school system. O n appeal, the 
Court of Appeals found that the "implementation of the 
April 7 Plan was | unconstitutionally] thwarted by state 
action in the form of the Act of the Legislature of 
Michigan, rt 43 V. 2(1 897, 902 (CAfi 1970), and that such 
action could not be interposed to delay, obstruct, or 
nullify steps lawfully taken for the purpose of protecting 
rights guaranteed by the Fourteenth Amendment. The 
case was remanded to the District Court for an expedited 
trial on the merits. 

On remajid the respondents moved for immediate 
implementation of the April 7 Plan in order to remedy 
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the deprivation of the claimed constitutional rights. In 
response the School Board suggested two other plans, 
along with the April 7 Plan, and urged that top priority 
be assigned to the so-called "Magnet Plan" which was 
"designed to attract children to a school because of its 
superior curriculum/' The District Court approved the 
Board's Magnet Plan, and respondents again appealed to 
the Court of Appeals moving for summary reversal 
The Court of Appeals refused to pass on the merits of 
the Magnet Plan and ruled that the District Court had 
not abused its discretion in refusing to adopt the April 7 
Plan v. : I imul an i-vidi'iii lary lira rh :n. The rax was anain 
remanded with instructions to proceed immediately to a 
trial on the merits of respondents' substantive allegations 
concerning the Detroit School System. 43S F. 2d 045 
(CA6 1971). 

The trial of the issue of segregation in the Detroit 
school system began on April b, 1971, and continued 
through July 22. 1071. consuming some 41 trial days. 
On September 27, 1971, the District Court issued its find- 
ings and conclusions on the issue of segregation finding 
that "Government actions and inaction at all levels, 
federal, state and local, have combined, with those of 
private organizations, such as loaning institutions and 
real estate associations and brokerage firms, to establish 
and to maintain the pattern of residential segregation 
throughout the Detroit metropolitan area/' Bradley v, 
Millikcu. 33S F. Supp. 5S2, 5S7 ( ED Mich, 1971). While 
still addressiiig a Detroit-only violation, the District 
C ourt reasoned ; 

"While ii would be unfair f<» charge tin 1 present de- 
fendants with what ntlh'i m iverniiieii tal utiicers or 
:m - ' !!■!*■> haw done, it ran he said that the actions or 
the tadure i" aei by tiic res i it»n>ihle school authori- 
ties, both city and state, were linked to that of these 
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other govcrnmentai units. When we speak of gov- 
ernmental action we should not view the different 
agencies as a collection of unrelated units. Perhaps 
the most that can be said is that all of them, includ- 
ing the school authorities, aro, in part, responsible 
for the segregated condition which exists. And we 
note that just as there is an interaction between 
residential patterns and the racial composition of 
the schools, so there is a corresponding etTect on the 
residential pattern by the racial composition of the 
M'iuK>l>." I'. Supp..ai ."is7. 

The District Court found that the Detroit Board of 
Kducation created and maintained optional attendance 
zones" within Detroit neighborhoods undergoing racial 
transit-ion and between high school attendance areas of 
opposite predominant racial compositions. These zones, 
the court- found, had the "natural, probable, foreseeable 
and actual effect" of allowing White pupils to escape 
identifiably Negro schools. 338 F. Supp., at 5S7. Simi- 
larly, the District Court found that Detroit school 
attendance zones had been drawn along north-south 
boundary lines despite tile Detroit Board's awareness 
that drawing boundary lines in an east-west direction 
would result in significantly greater desegregation. 
Again, the District Court concluded, the natural and 
actual etTect of these acts was the creation and perpetu- 
ation of school segregation within Detroit. 

The District Court found that in the operation of its 
school transportation program, which was designed to 
relieve overcrowding, the Detroit Board had admittedly 
bused Negro Detroit pupils to predominantly Negro 

■ < >pii«»nal zones, MJinotinies referred to as dual zones or dual over- 
lapping zones, provide pupils living within ■vrlain areas a choice of 
attendance ai one of two Inch schools. 
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sebools which wore beyond or away from closer White 
.schools with available space/ This practice was found 
to have continued in recent years despite the Detroit 
Boards avowed policy, adopted in 1907, of utilizing trans- 
portation to increase desegregation: 

''With one exception (necessitated by the burning of 
a white school), defendant Board lias never bused 
white children to predominantly black schools. The 
Board has not bused white pupils to black schools 
despite the enormous amount of space available in 
inner-city schools. There were 22,961 vacant seats 
in schools DOS',' or more black." 33S F. Supp,, at 5S8. 

With respect to the Detroit Board of Education's prac- 
tices in school construction, the District Court found that 
Detroit school construction generally tended to have seg- 
regative effect with the great majority of schools being 
built in either overwhelmingly all Negro or all White 
neighborhoods so that the new schools opened as pre- 
dominantly one race schools. Thus, of the 14 schools 
which opened for use in 1 070-1971. 11 opened over $0 c /r 
Negro and one opened less than 10% Negro. 

The District Court also found that the State of Michi- 
gan had committed several constitutional violations with 
respect to the exercise of its general responsibility for, and 
supervision of. public education/' The State, for ex- 

4 The Court of Appeals found record evidence that in at Ioa.fi one 
instance during tiie period between 1957-105$, Detroit served a 
suburban school district by contracting with it to educate its Negro 
high school students by transporting them away from nearby sub- 
urban White high schools, and prist Detroit high schools which were 
predominnatly White, to all or predominantly Xegro Detroit schools. 
Bradley v. Mtilikvn. ASA 1\ 2d 215. L'ol (CMS 1973). 

r> School districts in the State of Michigan are instrumentalities of 
the State and subordinate to its State Hoard of Education and logis- 
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ample, was fotiiul to haw tailed, until the 1971 Session of 
the Michigan Legislature, to provide authorization or 
funds for the transportation of pupils within Detroit 
regardless of their poverty or distance from the school to 
which they were assigned; during this same period 
the State provided many neighboring, mostly White, 
suburban districts the full range of srate supported 
transportation. 

The District Court found that the State, through 
Act 4S, acted to "impede, delay and minimize racial 
integration in Detroit schools." The first sentence of 
$ 12 of Act 4S was designed to delay the April 7. 1970. 
desegregation plan originally adopted by the Detroit 
Board. The remainder of § 12 sought to prescribe for 
racli school in the eight districts criterion of t; free choice" 
and "neighborhood schools," which, the District Court 
found, "had as their purpose and effect the maintenance 
of segregation." 33S F. Sup])., at oSO/' 

lature. The Constitution of the State of Michigan. Art. VIII, §2. 
jTuvidw in relevant pan : 

"Tin* legislature shall maintain and .-upport a system of free public 
elrmorrary :m< ! svondary schools as defined by law." 
Similarly, the Michigan Supreme Court ha- Mated that "The school 
di-frh'i i- a stair nciv; . Moreover, it is oi legislative crea- 
tion . . . Attorn* ,* Gnu nil v. Lwtj. LSI Mich. 030, 644, 02 
X. W. 2-SO. 2f.M) (11)02) ; "Kducat inn in Michigan belongs in the State 
It is no part t\\ the local srlf- government inherent in the township 
nr municipality, r\f k cj >t so far as the legislature may choose to make 
it such. The Constitution has turned the whole subject over to the 
legislature . . . Attnrh*)/ CirncrrJ v. l)rtroit Board of Education, 
1")4 Mich. f>S4, 50(1. 11>' X. \V. CM, 000 M00S). 

'"■ 'Sen. 12. The implementation of any attendance provisions for 
'he 1970-71 school year determined by any first class school dis- 
trict board shall be delayed pending the date of commencement of 
functions by the first class school district boards established under 
the provisions of this amendatory act hut such provision shall not 
impair the right of any such board to determine and implement prior 
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The District (curt also held that the acts of the Detroit 
Board of Education, a? a subordinate entity of the State., 
were attributable to the State of Michigan thus creating a 
vicarious liability on the part of the State. Under Michi- 
gan law. Mich. Stat. Ann. 5 I5 ; 1961. for example, school 
building construction plans had to be approved by the 
State Board of Education, and prior to 1962, the State 
Board had specific statutory authority to supervise school 
site selection. The proofs concerning the effect of De- 
triot's school construction program were, therefore, found 
to be largely applicable to show State responsibility for 
the segregative results. 7 

to such dare Mich chance.- in a ? ?endanc" provisions as are mandated 
by practical necessity. . ." Act Xn. 4'v Ser; ion 12, Public Acts of 
Michigan, 1970; Michigan ooinpiiod Laws Section 3SS.1S2 (emphasis" 
added). 

r The District Court hrifflv alluded to The possibility that the 
Staff, ah.ne with private per.-or.s. had caused, m pan, the housinn 
patterns of the Detroit metropolitan area which, in turn, produced 
rh* predominantly YVhi'e and predominant^ Xecro neighborhoods 
vhat characterize Detroit: 

"I T . is- no answer to sav that re-'rictfd practires crew pradually (a.s 
the black population in the area increase! between 1020 and 1970), 
or that since racial restrictions on the ownership of real prop- 
erty have been removed. The policies pursued by both government 
and private arsons and agencies have a continuing and present effect 
upon the complexion of the community — as we know, the choice of a 
residence is a relatively infrnjuon? affair For many years FHA and 
VA openly advised and advocated the maintenance o; ''harmonious/' 
neighborhoods, i, e.. racially and economically harmonious. The 
conditions created continue." 33* K. Supp , at 5S7. 

Thus, the District Court concluded, 
"The affirmative obligation of the defendant Board has been and is 
to adopt ;tn d implement pupil assisnmem practices and policies that 
compensate for and tvnid m.-orpuraM-iri in-n :h»» -ehnol system the 
effects of residential racial segregation. " 33S F. >upp.. at 593. 

The Court of Appeals, however, expressly noted that: 
"In affirming the District Judge's findings of constitutional violations 
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Turning to the question of an appropriate remedy for 
these several mnstitutional violations, the District Court 
<!riVnv«] a pending motion* by intervening parent de- 
fendants to join as additional parties defendant soino S5 
school districts in the tluvo counties surrounding Detroit 
on the ground tha\ efhetive rtdiof could not lie achieved 
without their presence.-' The District Court concluded 
tnat this motion to intervene was "premature, " since it 
"has to do with relief" and no reasonably specific desegre- 
gation plan was before the euurt. .'?*S I\ Supp,. at fi!*f>. 
Accordingly, the district i 'our! prcK-ct^hu] to order the De- 
troit Board of Education to submit desegregation plans 
limited to the sruaetratinu pruldems found to be existing 
within the city of Detroit. At :he sime time, however, 
the staP" d'*f' i :idants wore direeted to submit desegrega- 
tion plans i ner.mpassing t ho tiove-county metropolitan 

•''V 'in- IVinr H.-.ard ■ >!' I'M'ir.cnai and hv !»>. St.,;,. d<-:'.ndant> rv- 
>u!tincr in .-ecregated .M-hnoN m IVtrnit, we have tint r-YwA at 
M'pnn t :iin »ny pi-rt linnu - -rfL r .e.-«l hnu-iiic ew.-r a- >r»l 
• nji-! ru<-i ion pnerane In -1 j ■■ 1 c-iiM 1 or r in t ■* in .-uch r-'-ixn'saf i««n " 
M K. "Ah :it J.|2. 

Vi'i-imiindy. in i*- pre-vm p-.-iiir", :|n- i-mm- does n,,T present any 
<]U'\-M"n «'M!»r.-rnin£ po-iW<- -e.ttr hoiMii:: \ lolatiniK 

*f>H Mar-h JJ. I ' > 7 1 . :i Lrroiip of U-vmC iv-idents. wha were 
par-m- -.f i-hili I -i. enreHrd !?i the Iv-rm: pu!'i;e .-rhm,!*. were per- 
mieed inn-nf-in- a< pane- defendae 1 . On June 2-t. 1 07 J , tin* 
Pl-tri"t Jud^e alluded to the "possibility" nf :i metropolitan s.-hoo] 
-ysn-rn - 1 1 int^ : "As 1 haw* said to .-everal witnesses in this ea.-e: 
how <in Vf-u de.-e-rivirate a bhi- k ri:y. or a hlaek sehool ->>:cm." IV 
App.. at u'.V.i-'Jfrf). Subsequently, m,i hiiv i7 t HIT 1 . various parents 
filed a ish iiioii to require tn joinder of all of the- \. r > independent school 
disiriets within 'he fri-eoijiuy area. 

The respondents, as piaintiffs below, r« posed the motion to join 
file additional sehool disiriets. arpiitn: that the presence of the slate 
defendants was siillieient and ;dl that was required, oven it. in shap- 
ing a remedy, the affairs of tiiese other di-tnet.. was to be affected. 
I*. Snpp., at .V.Jo. 
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area , " despite the fact that tin 4 school districts of those 
three counties were not parties to the action and despite 
the fact that there had heen no claim that these outlying 
counties, encompassing some 1 N") separate school districts, 
had committed constitutional violations. 11 An effort to 
appeal these orders to the ( 'ourt of Appeals was dismissed 
on the ground that the orders were not appealable. 46S 
V. 2d 902. cert, denied, 400 l\ S. 844. The sequence of 
the ensuing actions and orders of the District Court are 
significant factors and will therefore ?>e catalogued in 
some detail. 

Following the District Court's abrupt announcement 

!i At rlv ,ime of rh" l'.Cn n-n-ns. the population ft Miehiiran was 
*vs7">.iK$, almost half '»:' v.hi h. 4.1*. + 1 . redded in the tri-coutity 
ami of Wayne, Oakland, and Maeomb. f takiawi and Mii'^nihChiin- 
ties almt Wayne ('nun?;, in ?he north, and Oakland County nlnits 
Mai'omh County to tin* wcm. Those cowntio- cover l,9fv2 square 
miles, Michigan Si.it Attract. 1972 iO?h cd.i. ami the nn-n is 
approximately the >hr of the State of IVhiwari l2.0a7 .*rju:in» miles), 
more than halt again ? he -ize of the St.it e of llltode DIand i 1.214 
-quap- miles) and almo.-' oO t i:i ;«■.«• tha* of the District of Columbia 
1 07 .-qnare mile-). StaU.-iiral A! -tract of Knifed Slates, 1072 1 03*1 
i'd ). The population of Wayne. Oakland, and Ma'oinh Counties 
w- 2.000/7:, | : :")7n71 ,md OJ.Vi.n; r,.-;,y'iw!v in I!»7o. Detroit, 
the State's large-a city, i-- ioeaN-d i:i Wayne Coun*y. 

In the 107^-107! srhool ve;,r. tla iv v.vre 2.1."7.-M0 children en- 
rolled in the srhool di-uifN it) Mfhiiran. Tin-re ar<- <0 independent, 
legally disTiiit-t sehooi di-wirw within tin- tn«"oisnrv area, having a 
total enrollment t ,f approximati-lv 1 ihhhmhi children In 1070, the 
Detroit Hoard of KdueaMon < .pi-ravd .'U'.' >!■!:■ t« wit!: approximately 
270.000 students. 

11 In it- formal opm.oii. • ill p p ti* ly :innounrvd, the Pi-triet Court 
candidly recognized that : 

'Tt should he nototi -at the I'n'ir: has taken no proofs with respect 
to the establishment of the lioiindari'- of tin- SO puhlie -chool dis- 
t rifts in the counties of Wayne, Oakland and Macomh. nor on the 
issue of whether, with the excluMon of the city of Detroit school 
district, such school districts have committed acts of df jurr segrega- 
tion." 345 ¥. Supp. 014. 020. 
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that it planned to consider the implementation of a 
multidistrict, metropolitan area remedy to the segrega- 
tion problems identified within the city of Detroit, the 
District Court was again requested to grant the outlying 
school di>triets intervention as of right on the around 
that the District Courts new request for multidistrict 
plans "'may. as a practical matter, impair or impede [the 
intervener s] ability to protect" the welfare of their -In- 
dents. The District Court took the motions to intervene 
under advisement pending submission of the requested 
desegregation plans by Detroit and the state officials. 
On Marc]] 7, 1072, the District Court notified all parties 
and the petitioner school districts seeking intei vention. 
that March 14, 1072, was the deadline for submission of 
recommendations for conditions of intervention and the 
date of the commencement of hearings on Detroit-only 
desegregation plan.-. < )n the second day of the scheduled 
hearings. March If). IOT'2. the District Court granted the 
motions of the intervenor school distracts subject, int* r 
nbn. to the following conditions: 

Xo intervenor will be permitted to as>ei1 any 
claim or defense previously adjudicated by the court. 

( 2. Xo intervenor shall reopen any question or 
issue which has previously been decided by the court. 

"7. New interveners are granted intervention for 
two principal purposes: (a) To advice the court, by 
brief, of the legal propriety or impropriety of con- 
sidering a metropolitan plan: fb) To review any 
[dan or plans for the desegregation of the so-called 
larger Detroit. Metropolitan area, and submitting 
objections, modifications or alternatives to it or 

! -' AiionliriL' t<< 'In- I U>i n«! f'otiri, int*-r\<-!iu^r; [M-rracnd un- 
• i-r linle 'J iCii. l'-'fl. I?nlf t'iv. IW, - In* «-r\ <-nt i<m nf UkUk" n\n\ 
:ibe wrulvr K\)\c 'J lib). ' lVrnii-ivc In^To-nf ion." 
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them, and in accordance with the requirements of 
the United States Constitution and the prior orders 
of this court." I App., a; 206. 

Upon granting the motion to intervene, on March 15, 
1972, the? District Court advised the petitioning inter- 
veners that the court had previously set March 22. 1072. 
as the date for the filing of briefs on the legal propriety 
of a "metropolitan" plan of desegregation and. accord- 
ingly, that the intervening school districts would have 1 
one week to muster their legal arguments on the issue, 5 ' 1 
Thereafter, and following the coi lplction of hearings on 
the Detroit-only desegregation plans, the District Court 
issued the four rulings that were the principal issue.- in 
the Court of Appeals. 

(a) On March 24. 1H72, two days after the inter- 
venors' briefs were due, the District Court issued its 
ruling on the question of whether it could "consider relief 
in the form of a metropolitan plan, encompassing not 
only the city of Detroit, but the larger Detroit metro- 
politan area." It rejected the state defendants' argu- 
ments that no state action caused the segregation, of 
the Detroit schools, and the intervening suburban dis- 
tricts 4 contention that inter-district relief was inappro- 
priate unless the suburban districts had themselves 
committed violations. The court concluded: 

*'fl]t is proper for the court to consider metro- 
politan plans directed towarrl the desegregation of 
the Detroit public schools as an alternative to the 
the present intra-city desegregation plans before it 
and. in the event that the court finds such intra-city 

1 I his r.tthci ,ti»hivv i.ij.. (| brii'litm .-••h'-diil'* \va~ maintained despite 
i>t dim i ^ iM-iri.-i Ceil-' h.ul deferred tonsidoiation of a 
motion mad- riirlr nn.mhs v>r\wr. u, hrinn the snhurhan districts 
into the i-'istv S»-i« n \ .suprn. 
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plans inadequate to desegregate such schools, the 
court is of the opinion that it is require;; to consider 
a metropolitan remedy for desegregation." Pet . 
App., at 51a. 

(b) On March 2S, 1972. the District Court issued its 
findings ami conclusions on the three "Detroit-only" 
plans submitted by the city Board and the respondents. 
It found that the besi of the three plan- "would make 
the 1 Detroit sy.-tem more identitlahly Black . . . thereby 
merea>ing -he (lights of Whites from the city and the 
system." Pet. App., at n&i-iWJa. From this the court 
concluded that the plan "would not accomplish desegre- 
gation within the corporate geographical limits of the 
city/' Id., in f)(ia. Accordingly, the Di.'tnet Court held 
that "it must look beyond the limits of the Detroit school 
district for a solution to the problem." and that "| s Ichoo! 
district lines are simply matters of political convenience 
and may not be used to deny constitutional rights." /(/., 
at 57a. 

u'j During the period from March 2S. 1972 to April 14. 
1972. the DiMriet Court conducted hearings on a metro- 
politan plan. Counsel for the petitioning intervenors 
was allowed to participate in these hearings, but he was 
ordered to confine his argument to "the size and expanse 
of the metropolitan plan" without addressing the inter- 
venors' opposition to such a remedy or the claim that a 
finding of a constitutional violation by the in? ervenor 
districts w.'is an essential predicate to any remedy involv- 
ing them Thereafter, on June 14. 1972. the District 
Court issued its ruling on the "desegregation area" and 
related findings and conclusions. The court acknowl- 
edged at the outset, that it had ''taken no proofs with 
respect to the establishment of the boundaries of the SO 
public school districts in the counties (in the Detroit 
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area], nor on the issue of whether, with the exclusion of 
the city of Detroit school district, such school districts 
have committed acts of de jure segregation." Neverthe- 
less, the court designated 53 of the S5 suburban school 
districts plus Detroit as the "desegregation area" and 
appointed a panel to prepare and submit "an effective 
desegregation plan" for the Detroit schools that would 
ciicoinp;^s I ! u - rutirr ilfM^rt'iratiiui area. 1 ' The plan 
was to be based on 15 clusters, each containing part of 
the Detroit system and two or more suburban districts, 
and was to "achieve the greatest degree of actual deseg- 
regation to the end that, upon implementation, no school, 
grade or classroom (would be] substantially dispropor- 
tionate to the overall pupil racial composition. Pet. 
App. 10la-102a. 

(d) On July 11. 1072, and in accordance with a recom- 
mendation by the court-appointed desegregation panel, 
the District. Court ordered the Detroit Hoard of Educa- 
tion to purchase or lease "at least 1 ' 20n school buses fur 
the purpose of providing transportation under an interim 
plan to be developed for the 1072-1973 school yea v . The 
costs of this acquisition were 1 to be borne by the state 
defendants. Pet. App., at 106a-107a. 

On June 12. 1073, a divided Court of Appeals, sitting 
en banc, affirmed in part, vacated in part and remanded 
for further proceedings. 484 F. 2d 21f> (CA(> 1073 )/*' 

11 T1 "' ,Vi - rI,,,,, l ( h^n- I- N'M.Milr Mir rjty I h ! Tvh tlllll WVTV. in- 

rhulrd in ihv r<mrt\< ■••if-ri:PiMti..n :in-;i" Fi.ivt- :i rmnbincd student 
population iif :ipiin.xiin:it« 1\ . r »i>;J.niin *tii(l*-nts compared to DoirnifV 
approximately 1»7*>JKHI >Mdems. Srvrrihtl*-* , df Harriet Court 
tlirt-i-ii-fl that flit- iiin-rvfiiiiiL' dMnr-s -.hmild he represented hy only 
on.- member «,n ih»* ili-M-^ri-t*:ii if >m p.-uiH while ihi. IVrroit Hoard of 
Kducation w,v granted thive p :t n#.! member*. IV*. App.. a1 00a. 

l '*Thc District Court had certified most oi the forrpninj: rulings for 
interlocutory review pursuant, fn 28 V. S. C. § 1202 (b) (I App. 2r>ij- 
2G0i and the ra.-e was initially decided on the merits by a panel of 
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The Court of Appeals held, first, that the record sup- 
ported the District Court's findings and conclusions on 
the constitutional violations committed by the Detroit 
Board, 4S4 F. 2d, at 221-23S. and bv the* state defend- 
ants. 4S4 R 2d. at 239-241. " It stated that the acts of 
rar:a! 'iMTimina! inn -Imwn in thr ptopI are "causally 
relator! to the substantia] amount of segregation found 
in the Detroit school system," 4S4 F. 2d. at 241, and that 
"the District Court was, therefore, authorized and 
required to take effective measures to desegregate the 
Detroit Public School System/' 484 F. 2d 242. 

The Court, of Appeals also agreed with the District 
Court that "any less comprehensive a solution than a 
metropolitan area plan would result in an all black school 
system immediately surrounded by practically all white 
suburban school systems, with an overwhelming white 
majority population in the total metropolitan area." 4S4 
F. 2d. at 245, The court went on to state that it could 
"not see how such segregation can be any less harmful 

■hree judii'-s. llnurwr. 'hr p:i (»pinio!i and judgment wore 
vacated when it was determined, to rehear the ea^e en banc -184 V 2d 
JI.V Jl s ,r.\r, p.*7Hj. 

]' WiTjl r, '-l ,,v! >':iu-'.- vn.iaiu.n-, the Court of Appeals 

fJ,, ''h |J ) f '--'. -"iri'T H.,;ini h an iiiMrumentaiitv of the 

State ami -uhnnliiute h. rh.. S !a i ( . U,,mi. the M-un-cative actions of 
:h< 1 Dwrnii Bo^n.i "are i hi- a.-icn.* m' an \i\>vhvy oi the SiMto"' 
F. iVi, at j;M; (2j that flu- state IccUation rescinding Detroit V 
vnlniitary iirM.-i:r'-L'ation plan rnntribmed ;„ inereasim: mi; relation 
::i M-hiMiN i/r/.i; i:;i that umlt-r state law prior in 1902 

' ! '" I ;" ; ' r, J ha.l authority over .-.liMul cnibtnietion plans and 

In,I - T tli'T-i'on- »»■ held n-s])u J; M!»h- "for ih»» .-rproirativr results*' (A/,); 
(4) that the "State statutory sehome of support of transportation 
for school children directly discriminated against Detroit" i.4M V. 2d, 
ai 210) by not pruvidin- t rm-puriat ion fund- to Detroit on the same 
bari* as funds were provided to suburban districts (4vJ F, 2d, at 
2:N): and (5) that th,. transportation ..f \e-m students from one 
-nhnrhan di-trid to a Nnrm school in Detroit must have had the 
'"approval, tant ..r express, of the State hrurd of Kducation." (Id.) 
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to the minority students than if the same result were 
accomplished within one school district," 4S4 F. 2d. 245. 

Am>rdiiudy. the Court of Appeals concluded that "the 
only feasible desegregation plan involves the crossing of 
the boundary lines between the Detroit School District 
and adjacent or nearby school districts for the limited 
purpose of providing an effective desegregation plan." 
4S4 F. 2d, at 249. It reasoned that such a plan would 
be appropriate because of the State's violations, and 
could he implemented because of the State's authority 
to control local school districts. Without further elabo- 
ration, and without any discussion of the claims that no 
constitutional violation by the outlying districts had been 
shown and that no evidence on that point had been 
allowed, the Court of Appeals held: 

,k fT]ho State has committed tic jure acts of segrega- 
tion and ... the State controls the instrumentalities 
whose action is necessary to remedy the harmful 
effects of the State acts/* Ibid. 

An inter-district remedy was thus held to be "within the 
equity powers of the District Court." 484 F. 2d. at 250. ,: 
The Court of Appeals expressed no views on the pro- 
priety of the District Court's composition of the metro- 
politan "desegregation area." It held that all suburban 
school districts that might be affected by any metropol- 
itanwidu remedy should, under Rule 19. Fed. Rule Civ. 
Proc, be made parties to the case on remand and be 
given an opportunity to be heard with respect, (o the 

,: The I'ourt souirht r<> di>tin<:uish Ilrarlltij v. Srhoo! Buard of thr 
City of Richmond. Yinjihia. -HY2 F. 2d UK'S (CA1), allinned by an 
••qiiiilly divided Court. 412 V. S. iri. mi the around* that the District 
Court in that rasr- had ,,rd< red an actual eonsnlidat ion of three school 
districts and that Virginia's con>titution and staMires, unlihe Michi- 
gan's, did not give t he Ineal board- exclusive power \u operate the 
publir schools. -JM F. 2d. at 251. 
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scope and implementation of such a remedy. 4S4 F. 2d, 
at 251-252, Under the terms of the remand, however, 
the District Court was "not required" to receive further 
evidence on the issue of segregation in the Detroit schools 
or on the propriety of a Detroit-only remedy, or on the 
question of whether the affected districts had committed 
any violation of the constitutional rights of Detroit 
pupils or others. 4S4 F. 2d, at 252. Finally, the Court 
of Appeals vacated the District. Court's order directing 
the acquisition of school buses, subject to the right of 
the District Court to consider rcimposing the order "at 
the appropriate time." 4S4 F. 2d 252, 

II 

Ever <ince Brown v. Board of Education, oM7 V. S. 

4s:-; i l «;,",} > f judicial consideration uf school desegregation 

ea>es hr< begun with the standard that: 

'T hi the field of public education the doctrine of 
'separate but equal' has no place. Sepaiate educa- 
tional facilities are inherently unequal." .S47 V. S., 
at 495. 

This has been reaflirinod time and again as (he moaning 
of the Constitution and the controlling rule of law. 

The target of the Brown holding was clear and forth- 
right: the elimination of state mandated or deliberately 
maintained dual school systems with certain schools for 
Negro pupils and others for White pupils, This duality 
and racial segregation was held to violate the Constitu- 
tion in the cases subsequent to 1954, including particu- 
larly (irccn v. County School Board of \cw Ki nt Count ij, 
39] C. S. 41*0 ( 1SKJS); Ittwry v. Hoard of Education, 391 
I. S. 443 (19GS); Monroe v. Board of Com mi.s.sioncrx, 
391 C. S. 451) <1%K); Swattn v. Chariot t( -Mi cklcnhury 
Board of Education, 402 I'. S. 1 (1971 ) ; Weight v. Coun- 
cil <>f City of Emporia, 407 V, S. 451 (1972); United 
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States v. Scotland X< ck Board of Education. 407 V. S. 
4S4. 

The Swann case, of course, dealt 
"with the problem of defining in more precise terms 
than heretofore the scope of the duty of school au- 
thorities and district courts in implementing Brown I 
and the mandate to eliminate dual systems and 
establish unitary systems at once." 402 L\ S-, at 6. 

In Brown v. Board of Education. 349 U. S. 294 (1955) 
[Brown II), the Court's first encounter with the problem 
of remedies in school desegregation cases, the Court noted 
that: 

"In fashioning and effectuating the decrees the 
courts will be guided by equitable principles. Tra- 
ditionally, equity has been characterised by a practi- 
cal flexibility in shaping its remedies and by a facility 
for adjusting and reconciling public and private 
needs/' Broivn v. Board of Education, 349 U. S. 294, 
299-300 (1955). 

In further refining the remedial process. Swann held, the 
task is to correct, by a balancing of the individual and 
collective interests, "the condition that offends the Con- 
stitution." A federal remedial power may be exercised 
"only on the basis of a constitutional violation" and, " [a] s 
with any equity case, the nature of the violation deter- 
mines the scope of the remedy." 402 U. S., at 15, 16. 

Proceeding from these basic principles, we first note 
that in the District Court the complainants sought a 
remedy aimed at the condition alleged to offend the 
Constitution—the segregation within the Detroit City 
school district. 1 * The court acted on this theory of the 

■-Although the list of issues presented for review in petitioners' 
brief? and petitions for writs* of certiorari do not include arguments 
on the findings of segrcgatory violations on the part of the Detroit 
defendants, two of the petitioners argue in brief that these findings 
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case and in its initial ruling on tin* "Desegregation Aro:f 
stated: 

"The task before this court, therefore, is now, and . . . 

lias always been, how to desegregate the Detroit 

public schools." Pet. App., at 61a, 
Thereafter, however, the District Court abruptly rejected 
the proposed Detroit-only plans on the ground that "while 
it would provide a racial mix more in keeping with the 
BIac!> x .Vhite proportions of the student population, [itj 
would accentuate the racial idontifialdlity of the [Detroit] 
district as a Black school system, and would not accom- 
plish desegregation." Pet. App., at 56a, "[T]ho racial 
composition of the student body is such," said the couit, 
"that die plan's implementation would clearly make the 
entire Detroit public school system racially identifiable" 
« Pet. App., at r>4a ). "leav[ ing| many of its schools 7f> to 
HO percent Black." Pet, App.. at ooa. Consequently, 
the court reasoned, it was imperative* to "look beyond the 
iimits of the Detroit school district for a solution to the 
problem of segregation in the Detroit, schools , . ." since 
"srhool district linos are simply matters of political con- 
venience and may not be used to deny constitutional 
rights." Id, at f>7a. Accordingly, the District Court 
proceeded to redefine the relevant area to include areas 
of predominantly White pupil population in order to en- 
sure that "upon implementation, no school, grade or class- 
room [would he | substantially disproportionate to the 
overall racial composition" of the entire metropolitan 
area. 

While specifically acknowledging that the District 
Court's findings of a condition of segregation were limited 

eonstitute error. Supreme Court Kulcs 2o ( l)(e) ;md -1(1 (l)(d)(2), 
:i< a minimum, limit mir review of the Detroit violation findings io 
"plain error," and. under mir deepen last Term in AY v. School 
Dktrkt Xti. /, DrnrtT. (\>!nrmln, 4K; \\ S. WJ, the finding appear 
to he eorroei. 
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to Detroit, the Court of Appeals approved the use of a 
metropolitan remedy largely on the grounds that it is: 

"impossible to declare 'clearly erroneous' the Dis- 
trict Judge's conclusion that any Detroit only segre- 
gation plan will lead directly to a single segregated 
Detroit school district overwhelmingly black in all 
of its schools, surrounded by a ring of suburbs and 
suburban school districts overwhelmingly white in 
composition in a state in which the racial composi- 
tion is S7 percent white and 13 percent black. " 4S4 
F. 2d, at 249. 

Viewing the record as a whole, it seems clear that the 
District Court and the Court of Appeals shifted the pri- 
mary focus from a Detroit remedy to the metropolitan 
area only because of their conclusion that total desegre- 
gation of Detroit would not produce the racial balance 1 
which they perceived as desirable. Both courts pro- 
ceeded on an assumption that the Detroit schools could 
not be truly desegregated — in their view of what consti- 
tuted desegregation— unless the racial composition of 
the student body of each school substantially reflected 
the racial composition of the population of the metro- 
politan area as a whole. The metropolis • area was 
then defined as Detroit plus 53 of the outlying school 
districts. That this was the approach the District Court 
expressly and frankly employed is shown by the order 
which expressed the court's view of the constitutional 
standard: 

''Within the limitations of reasonable travel time 
and distance factors, pupil realignments shall be 
effected within the clusters described in Exhibit 
P. M. 12 so as to achieve the greatest degree of actual 
desegregation to the end that, upon implementation, 
no school, grade or classroom [will be] substantially 
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disproport innate to tin* overall pupil racial composi- 
tion." [Vtn. A]>]).. at 101a l()2a f finjihasis :nl<!<^ J >. 

In Swann. w inch arose in tin* context of a sintrlt* indrpeml- 

out school district, the < 'nun held: 

"If we wore to road the holding of tin* District ( \nivi 
to require :is a matter of siihstantive eonsiitutiomd 
right, any panimlar degree of racial halanor or 
mixing, that approach would ho disapproved ami wo 
would bo ohiiged to reverse." -102 t\ S.. at 24. 
Tin 1 clear i:ujk,n of this language from Swan*! mat 
desegregation, in the sense of dismantling a dual school 
system, docs not re<juin« any particular racial balance in 
•■:i"h grado or i-i:ivniu!!i," : ' >oc >> ; s r< v. 

/\ .". ?<M I . S. HI27 • I'.U'J «. 

Hero tin- District Court's approach tu what eoi-ti- 
tuted "actual de-ogrog-ition'' raises tho f uiidamental ques- 
tion, not presented in S>rani>, as to the eircumstaiuvs in 
which a fedora! court may ordrr desegregation rolief.that 
omhrnees more than a single school district. The court's 
analytical sinrf inir puini was its conclusion that school 

: '" IM.- parity \\) -he r;,c'i:ii minpo.o; ifin (»»■ pupil- whin :i sin?!*- 
<h--'ri«-? m.iv v\.-:; iviiMnij-,. , • , r irr n .,|" t() ;i tii.rnr; .-.run :u the 
outsi*;, IcM'iniz t" m«jinry u>:.n tin- ( mumv H'-fuiMium; fur a pro- 
noMi!*-i-il nt-i.ti iiiimifiahilify ■>!' .-rhooU within one srln*o.| .-y-o-ni 
In Swain, for exainplr, uv wen- dealing with a la run huf ^iiar!.-, inde- 
pendent ^t*hi»ol -y.^u-m :iU( \ ;t wianimoib- Conn ixstnl: - ■ W" m * -i* » tho 
prop...-.d pi-.|i fnr n.nvcr.-ion from final mi ;i !iniiar\ -v~vai r«.n- 
Mnphfos thr .-nnt inm-d lAj-vn'r ef muih- -rhonN oh.o ;ilv ;t |i ( > r 
pn-inininnntly of i.n»» rare | r hi- .-hoo] Minhoritv ha>j Lnrdcn 
"t showing tha* snrli school M~iLunnrnts arc genuinely nondi*'riin- 
ineory." Id., p. L>tj. Sop also /!.■//(•«, suunr, M'A p. ;1 t 20 s. 
However, the. u.-o of siLrninVuif racial imbalance in sr-hoois within 
an aMtonummj: M-hoo! di.ari.t a- a ,i-naj whirl, n^ivces -imply n. 
.shift. tb« harden o! proof, is a very dillY-ren; matter from i filiating 
racial itnbalainv with a constitutional violation railing for a ivmedv. 
AV»/i\«. supra, also hivolvd a remedial order within :i singl<- autono- 
mous school district. 
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district lines art' no more than arbitrary lines on a map 
'"'drawn for political convenience," Boundary lines may 
he l»rid«:ed whorv ther*- ha- hern a »mi»!-t it u t i» mal violation 
calling: for inter-district relief, but. the notion that school 
district lines may he casually ignored or treated as a mere 
administrative convenience is contrary to th" history of 
publir- education in our country. Xo sinirle tradition in 
public education is rnop« deeply rooted than local control 
over ?he t>p» 'ration of school-; local autonomy has long 
been thoUirht •■><»■:.• ial h"th t<> th»- maintenance of com- 
munity concern and >uppert for public schools and to 

CjU'.tiiiV oi tiH' » ■» 1 * 1* ';i T ; t ^ I : : * ■ !M>Or> >*■* U" r -.//j? V. f'lil/u- 

o7 /./ ih* ("n't .-.J F'nfH*r' m n, 407 T \ S. 4.">], 4C0. Thu>. in 
»SV//; ><""' h'-str'**'! v. kn.h;<r)n .:. 41 1 I". S. 3.50. 

v, e observed that Veal cuntrol over rh«- < 'ideational process 
affords citizens an opportunity to participate in decision- 
making, permits the structuring of school programs to fit 
local needs, anrl encourages 'Vxperimentat ion, innovation 
and a healthy n mpctition for educational excellence. M 
The Michigan educational stn:ciure involved in this 
case, in com:; ion with must States, [provides for a lar<ro 
measure of local controi ' : and a review of the scope and 

tri< ' :i!i :r >:if.rfj' v j -Is" i r-_ 1 1 L. : <iy r- r; f.rn'i-. e: »t:s" djro*i^h. a 

P^-.;rI «: I/I'r'MU.-n u! srly i-!'-'-? ».<]. M'.<is. Cmii; Ltu> Ann. 
§$/.40.27. inu.", :■;*>». 107, 340.14<-i«. :;40.1^. .\. liav-m- 
fl.iv :uTair- *<: *ht -f-h r ^ 1 ':> T ri' - ' ** -rinrn^l e !o<. t ! i-'w! in 

anuruaii'V w'vk d;» ;»!• ::;-iy »<---.v j -r o» ar-ijuin- ree! iiid ;>ir-on;«l 
prepfriy. Mi<-i.. romp T. ; v.< Ani: .'MCI. A) .'ilO.J'i; iwO.77: :!40- 
1].>: :-iin.p;.V :;;m l'rj : :■; jn^.-J : m -.vA coatr.v: v.r.h pi-n-oir;. 1, 
MCLA g g ."540 "jT-S : »n i<-.y for .■•jsi-r.iTioiiv .\p 'I. A 

§340."»»iM: Tn f.r,rro"-v .nr.sir:-: r<<-.-i:.'-. MCLA S:-UU..VJ7; <!« - 
H-rrniri" die I'-nc'li of .»f!iool r*>riJK Md\A § M4<) ">7.*i; m < un:r««l 
die rnirni-.-:"ii nr^irt i* !- t .-tuoVn*-, MCLA j^MOriNj: m di t<«r- 
miiv rnTir.-r.-' ».j .-•!], iy, \f "I.-A §X4t»."<i: m j,rovi<l" : : kirui'-r^in^n 
prr^r.ui), MCLA $;U0.5>4: to co.-iMj^! :i nd opr-rr^ v^fMUnii.i] 
school-, MCLA § :-;40.ov r i: :u f.iTcr .'ciult cducailca programs. MCLA 
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character of these local powers indicates the extent to 
wliieh the inter-disiriet remedy approved hy tin 1 two 
court- could disrupt and alter the structure* of puhlic edu- 
cation in Mjehiiian. Tin 1 metropolitan remedy would re- 
quire, in effeet. consolidation of f>4 independent school 
di>triets historically administered as separate units into a 
vast new super school district. See n. 10. supra. Kntirely 
apart fVum r!i*> logistical and other >eriou- proh]ein> at- 
n-ndiiiii hirire-^ejslr tran>portat ion of >tudent>. ihc con- 
-»»lidatmii would iiivr ri>e to an array of other proMems 
iii iinancim: and operating 1 1 1 i > new school system, Some 

oi the more » ri »v|oU> qUe-i io!i> Would he: What WmuM he 
the -tatiK and authority ot" the present popularly elected 
school hoard-? Would the children of IVtroit he within 
tiie jurisdiction and operating rmiiml of a -ehool hoard 
elected hy tin- parent > and residents uf other districts? 
What hoard or ?.oard> would levy taxes for -ehool opera- 
no.].- in die-so o4 di>triet> const it utiim - the eon>o|jdaled 
ine- ropolitan area? W hat prn\ i-ions could he made for 
assuring >ul»statitial equality in tax levies amontr the .">4 
diMr-.ets. if tin- were deemed requisite? W hat provisions 
wnuld In* made for financing? Would the validity of 

Vutl-toHn hi»nd> he jeopardized U U a { >pl< <\ e< I hv ail of 
t!ie component di>triet< a.- wHl a> the State? What hody 
would determine that portion of the curricula now left to 
the diM-reiior. of local -ehool hoards? Who would estah- 

§ o il )..vm»; mi j-t-iIjIi-Ii :tiTcni!:un-f mpms. MCI. A Ji tn.Wi; io .ir- 
rani^e i'f,r t r:iii-;->< »ri at ion ot" nonrc.-ident Mu<knts. MCI.A 5J T-5-li l.- r t«»1 : 
to acquire transportation ; -t n ii] unent , M('LA § .Mu.o*! J : to hvn\r 
RUN : l i if I heijiie-t.- for rdu<-at ional purpo>i's, MC],A i; .MU/i05 ; to 
nnploy .hi attorney, \I('L\ S.vtlUiO'J: to Miqwnd or <xprl : .nnkn?s. 
MCLA JjiMO.Olo: to m.-ekc rules and regulations for the operation 
oi schools. MCI, A $o-H).o'14; ut cause to ho levin j aarh<«nz'-d rnilco:". 
M('LA $ o l().»>loo .; to acioiire property hy cinin«-ni dninain. M('L.\ 
§oi0.71] it sf ij.; mihI to approve and sel«*i-r n-xtlmok*. M( 'LA 

§ m ss2. 



9 

ERLC 



24 



MILLIKEN v. BRADLEY 



lis! v attendance /ones, purchase school equipment, locate 
and construct new schools, alio! indeed attend to all the 
myriad day-to-day decisions thai arc necessary to school 
operations affecting potentially more than three quarters 
of a million pupils? See n. 10, supra. 

\x may he suggested that all of these vital operational 
problems arc vet to he resolved by the District Court, 
and that this is the purpose of the Court of Appeals' 
proposed remand. But it is obvious from the scope of 
the mter-diMi in remedy itself that absent a complete re- 
structuring of the law.? of Michigan relating to school dis- 
tricts the District Court will become first, a de javto 
"legislative authority" to resolve these complex ques- 
tions, and then the "school superintendent" for the entire 
area. This is a task which few, if any. judges arc quali- 
fied to perform and one which would deprive the people 
of eontiol of schools through their elected representatives. 

Of course, no state- law is above the Constitution. 
School district lines and the present laws with re>pect 
to local control, are not sacrosanct and if they conflict 
with the Fourteenth Amendment federal courts have a 
duty to prescribe appropriate remedies. See. i . W'ritjhf 
v. ('oiuiril m/ Cilj/ of Emporia, 407 I*. S. -*">I ; f'nltul 
States v. Scalhmtl Xtel; Board <>/ Education, 407 l\ S. 
4^4 (state or local otiieials prevented from carving out a 
new school district from an existing district that was in 
process of dismantling a dual school system); cf. flamy 
v. Couidy Board of Education oi Sevier County, 420 F. 2d 
3b4 (CAR 1060) (State contributed to separation of races 
by drawing of school district lines); Ended States v. 
7Y.ms\ 321 F. Supp. 1043 (ED Tex. 1070), atY'd. 447 
F. 2d 441 (CA5 1071). cert, denied, sub nam. Edtjar v. 
I'nitcd States, 404 l\ S. !()](> (one ( , r more school dis- 
tricts created and maintained for one race). But our prior 
holdings have been confined to violations and remedies 
within a single school district. We therefore turn to 
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address, for the first time, the validity of a remedy man- 
dating cross-district or inter-district consolidation to 
remedy a condition of segregation found to exist in only 
one district. 

The controlling principle consistently expounded in 
our holdings is that the scope of the remedy is deter- 
mined by the nature and extent- of the constitutional vio- 
lation. SirutuL supra, at Hi. Before the boundaries of 
separate and autonomous school districts may be set 
aside by consolidating the separate u nil s for remedial 
purposes or by imposing a cross-district remedy, it must 
first be >ho\vn that there has hem a constitutional viola- 
tion within one district that produces a significant seg- 
regative effect in another district. Specifically it must be 
shown that racially discriminatory acts of the state or 
local school districts, or of a single school district have 
been a substantial cause of inter-district segregation. 
Thus an inter-district remedy might be in order where 
the racially discriminatory acts of one or more school dis- 
tricts caused racial segregation in an adjacent district, or 
where district lines have been deliberately drawn on I he 
basis of race. In such circumstances an inter-district 
remedy would be appropriate to eliminate the inter-dis- 
trict segregation directly caused by the constitutional vio- 
lation. ( onversoly. without an inter-district violation 
and inter-district effect, there is no constitutional wrong 
calling for an intcr-dNtrict remedy. 

The record before 1 us. voluminous as it is. contains 
evidence of r/c jure segregated conditions only in the De- 
troit sehoob; indeed, that was the theory on which the 
litigation was initially based and on which the District 
Court took evidence, See pp. 1S-11I, supra. With no 
showing of significant violation by the ">U outlying school 
districts and no evidence of any inter-district violation or 
effect, the court went beyond the original theory of tin* 
case as framed by the pleadings and mandated a metro- 
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politan area remedy. To approve* the remedy ordered by 
tin* court would impose on tin* outlying districts, not 
shown to have committed any constitutional violation, a 
wholly impermissible remedy based on a standard not 
hinted at in Brown I and // or any holding of this Court. 

!n dissent Mn. .li sTK K Wiutk and Mi:. .IrsncK Mah- 
s \ i ma. undertake to demonstrate that agencies having 
statewide authority participated in maintaining the dual 
school <ystem found to exi>i in iVtroit. They are ap- 
parently i»t" the view that once such participation is 
shown, the hiMrict ( 'oiirt should have a relatively free 
hand tu reconstruct school districts outride of IVtroit in 
fashioning relief. Our assumption, anjiu ruin, see post. 
p. . that >tate agencies did participaK n the mainte- 
nance d|' ilic IVtroit system, should make it clear that 
it is not nn thi> point that we part compan v." The dif- 
ference between ns arises instead from established doe- 
trine laid down hy our cases Hnnm, supra, (intti, 
supra, Sirumt. supra, Scotland \icl;, supra, and h'mporia, 
supra, each addressed the i<sue of constitutional wrong 
in terms of an established geographic and administrative 
school system populated hy hoth Negro and White 
children. In such a context, terms such as "unitary" 
and "dual" systems, and "racially identifiable schools.*' 
have meaning, and the necessary federal authority to 
remedy the constitutional wrong is firmly established. 
Hut the remedy is necessarily designed, as all remedies 

■'>JHrc !|jr t 'mijm h:i* \\('h\ fh.if ;i Yfub'ltl <>l .1 .*r}\nn\ e J i- f ff*"! 
It. I- :i Miiui:ii!n-in;il riiiht jirulrrli-il hy \\\r IViIrr.tl ( \ .n*f \U\\ tn|l U) 
U>'<' 111 ;i llirf |n||. It WiUlM *i-i-fll »IliIP !< ''J- In ( I b ] 1:1 !:iL r < ' 

di» i!n;»nr;:uiri ni" i hi- • <-i o ♦! «li*irn-i in .1 ■ 1 1 f 'ft • n ■ 1 1 1 miiicM. Knina r 
v ' fi"i> l-'m ,<rh>»>! Disfnrt \„. / ;;<♦;, f >. »;jp \Y2t\, Whili- 
dir lil-U'iel tlii-iv ihVulvi'i] W.i - |nr:tfit] in \V\v York, none ni' lhc 
t':i" - ai inir ]'ii-.M — inn .-iiL'L'r-t I li:t t tin- h-brimi n!* M-hno] districts 
In dir Stair b -lLMlitirMUlly dilTrj ,i \\\ \Y\v York than i' i- it! 
Mirfliiiali, 
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aiv. ;•■ iv-tuiv tin- victim^ i if discriminatory conduct to 
t : i»- position t !n\\- wmiM i i :t \c ■ uriMipiiN 1 in the al«snuv 
»'t ; <'«>}•. Iiirt. I h^paratr treatment of White and 
Nfiri'n Miident< nccijiyv.i within the IVtorh m'IjooI sys- 
tem, and im! rNi'w |i, •{■»'. : i f : > I on ihis record the remedy 
mu^t i»" I i r ; t i t < ] in that syMem. Sirann. su/mi. al Iti. 

I in' n»i!>t it'it j rmiii nf tin- Xeirrn ropnndeuts iv- 
■^dtm: in iVtmit !> ;<> all •mi* I ;i unitary >c!mnl syMem in 
thai • I i r i < • t . I'liii^ pet itinners drew the district lino 
in a di.-crnnmatoi y fa-hiop. nr arranged for While stw- 
d"iit* redding in tin- Metroii i lisi ri«-i in attend schools in 
( 'akland aii« I Macom!> ( \miii it-s. they were under no cnn- 

•-iii 'it |nh;il dUtV (■> lliak)' j i! i )\ I>i< fnl" Xf'UI'O >t 1 I< 1 1 1 1 1 1 S 

1" 'Im -o. The ,if the f I "|S-e 1 1 1 1 a<. lliat 1 1 It • CxNteliee 

"1 a 'hial -y-tem 1), trait can In- made tin* l>a>i> for a 
deen-e rrunirin^ en»>s-disi riet lran>{)onation of pupils 
cannot Im- >!jppor|oil on the ^n>iiiuU thai it represents 
'ii'Mvlv tin- <lrvM!!t: of a -uilalily flexiUe remedy tor the 
\ it !<u> nf rights already e>taMisln>d !>y our prior de- 
fisii It can l»o <upp<ii'tcf ! »iii]y i»y drastic expansion 
<>! the i-n!:>i i 1 1 1 1 i < 1 1 1 ; 1 1 riidit itself, an expansion without 
any support in t j r ( i« r const il ut ional principle or 

precedent . ' 

"Tie -i^-UM!i iti '!:<• .ii-.-n' i if Mi: Ji Mil I. \I\li-M\ll M 1 ./' 
- i.""N '.vhn :, rnni.irv ,.| \. L 'iu *i m Jt-ii* - ,nv i:m» ■■»!,-. --n - 

'a t ;:i ■ • ■ \ • • ^ : in- r ; .'!;t: uri !■:<■'!! ' ni' Oil >r!,iui i i i - * i t * " 
1 1 • ■ ' - : i* i !;<>■.«.. -vr ie-:t!-;ii!;, .]Mn<-' Im- - he..- !>. .-n . !;■;■ v\ n ;m.i 
"!!! i r : i - f » * i*i .j. liieh >,.. -sipj ..ij-t in <wir ;m ;,.r r : ^«- In v . 

Si 7 ' />'.»;-./ \, ■>• K, h i i', t i,ti:> t , .I'll I' S. -to.: (I'.M'.st, 

<-\.;lnpii'. I '.<i:r :i J i|»:m\ :t i!<-«-lm fir:C 1« ill |vUl w\\'wh WoilM 

rt-'ir."i :ii .-irh mi ,.,J* wuhm i\u- •li^rji" ;j *\ jiiit ;i 

iM' iti riiiM|Hi>ui.in n: ;,7'; \.^ ro .md \V!nt ( . In W'riijhi \. 

i'n-.urr !},, ( #i / „, }h ,nn . in? 1". S. 17.1 lUC-'l. »!.(• ..;.I|lll:(I 

«S»—irnL r i'ii»ii i»l'in '.vmiM h.i\i< i* — i il t * •< I in th.- -fhin,i- ttrmir 
\'< M :'<- Whin-, -nl^ndiJ i:ill> flic -itn. 1 j •-■ r--* -in idiihj 

«i!t!:iiin-i| : : M< 1< r n!ic i.f !|ic |>l:i!i* invohni in ihi- And in 

t 't>,!><! Statu \. S».)//#i/..#/ .V. r/.- />'.ii/r./ #,/ l^tuuiimn. H'7 1'. S. |v| ( 
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III 

We recognize that the six-volume record presently un- 
der consideration contains language and some specific 
incidental findings thought by the District Court to alTord 
a hasis for inter-district relief. However, these compara- 
tively isolated findings and brief comments concern only 
one possible inter-district- violation and are found in the 
context of a proceeding that, as the District Court con- 
ceded, included no proofs of segregation practiced by any 
of the So suburban school districts surrounding Detroit, 
The Court of Appeals, for example, relied on five factors 
which, it held, amounted to unconstitutional state action 
with respect to the violations found in the Detroit 
system : 

fl) It held the State derivatively responsible for the 
Detroit Board's violations on the theory that actions of 
Detroit as a political subdivision of the State were attrib- 
utable to the State, Accepting, arguendo, the correctness 
of this finding of State responsibility for the segregated 
conditions within the city of Detroit, it does not follow 
that an inter-district remedy is constitutionally justified 
or required. With a single exception, discussed later, 
there lias been no showing that cither the State or any 
of the So outlying districts engaged in activity that had 

•HU. II. lI'.CJl. :i il.-j-LMViMtlun |>l !?; W.i- Nlipil.-lV. .; j 'J ip'V inr 
;i -fiii.nl cj]-:nrf \\ II It'll :i IMri.i] u 1M1 1 - 1' ol 77' Vi-iTI'ii .th<! 

22' ■ Wiiif c In nunc :>i t !u-i ■ r,| M - w ^ ji . \ ir," * i «i ' ha? 
":n ':i;ii ij.-. -an L r ;iOr.n" I'nuM in.' ifiipli-i:* «i i- \<>\\<j; :i- 'h«- 

iinmU r ,,i Nt-irn « »n li-nf - "Wit-v niaii ihr nunil.'T nt U'hi'r 
.-nnlfiir*-. 

I hi' 'll.— •-Ill - .il-n MVlll to ;|!l;u'll 111! j M ip l!lff to T j , m Nm '! lepull! a M 

• r.ii T <*r o! hrinuf mil m ii:h} n ,ri ul: -rlmol 'Imp'-Iv liui tin- 

i'"lbt l! lit loll.'li pniH-lpI* 1 .- ;ippilt';tMi< J|j M'hnnl t|< '^ L'P'L'rtMnll l'aM> c;ill- 

van in Mci'iinlinri' with tl;r *u<- or population <li-.pi- rv:tl <>{' \\w 
pariii-Mlar «'iiy. muniy, i»r .-choiil ilMnrt a- ininpaiv«i with iiriijlihor- 

ili.H area-. 
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a cross-district effect. The boundaries of the Detroit 
School District, which are coterminous with the bound- 
aries of the city of Detroit, were established over a cen- 
tury ago by neutral legislation when the 4 city wa* 
incorporated: there is no evidence in the record, nor is 
there any suggestion by the respondents, that either the 
original boundaries of the Detroit School District, or any 
other school district in Michigan, were established for the 
purpose of creating, maintaining or perpetuating .segrega- 
tion of races. There is no claim and there is no evidence 
hinting that petitioners and their predecessors, or the 40- 
odd other school districts in the tricounty area- but 
outside the District Court's ''desegregation area" — have 
ever maintained or operated anything but unitary school 
systems. Unitary school systems have been required for 
more than a century by the Michigan Constitution as 
iii!| , ' , ' IJi, ' ,tIr, l by >tati- law, Wlinv thr sdmuls of unb- 
one district have been affected, there is no constitutional 
power in the courts to decree relief balancing the racial 
composition of that district's schools with those of the 
surrounding districts. 

(2) There was evidence introduced at trial that, dur- 
ing the late HloO's. Carver School District, a predomi- 
nantly Negro suburban district, contracted to have Negro 
high school students sent to a predominantly Negro 

•' /-.'./• n< II ',„•/ turn,, is Mi.-!,. }i n i i|s»i'.M. \ t f £ > ,.. \\\ t \ x 
Puh, Acts of 1807. The Michigan Constitution and laws provide 
that "Kvery school district, shall provide for the education of its 
pupil* without discrimination as to religion, creed, race, color or 
national origin," Mich. Const. 19(53, Art. 8, §2; that "No separate 
school or department shall be kept for any person or persons on 
account of race or color," Midi. Comp. Laws Ann., §340.355: 
and thai "All persons, residents of a school district , , . shall have 
an equal right to attend school therein," Midi. Comp. Laws Ann., 
§340.350. See also Act. ;-;ig, l' :irt if, v o, § p, Midi. Pub Acts of 
1027. 
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school in Detroit. At the time. Carver was an independ- 
ent school district that- had no high school because, 
according to the trial evidence. "Carver District . . . did 
not have a place ior adequate high school facilities/' 
Pot. App.. at 138a. Accordingly, arrangements were 
made with Northern High School in the abutting Detroit 
School District so that the Carver high school students 
could obtain a secondary school education. In 19G0 the 
Oak Park School District, a predominantly White subur- 
ban district, annexed the predominantly Negro Carver 
School District, through the initiative of local officials. 
IhvL There is, of course, no claim that the I960 annex- 
ation had segregatory purpose or result or that Oak Park 
now maintains a dual system. 

According to the Court of Appeals, the arrangement 
during the late liJoO's which allowed Carver students to 
bo educated within the Detroit District was dependent 
upon the "tacit or express" approval of the State Board 
of Education and was the result of the refusal of the 
White suburban districts to accept the Carver students. 
Although there is nothing in the record supporting the 
Court of Appeal's supposition that suburban White 
schools refused to accept the Carver students, it appears 
that this situation, whether with or without the State's 
consent, may have had a segregatory effect on the school 
populations of the two districts involved. However, 
since "the nature of the violation determines the scope 
of the remedy." 402 U. S., at 15-16, this isolated instance 
affecting two of the school districts would not justify the 
broad metropolitan-wide remedy contemplated by the 
District Court and approved by the Court of Appeals, 
particulat ly since it embraced potentially si districts hav- 
ing no responsibility for the arrangement and involved 
.1n:{.(M)() pupils in addition to I >etroits U70.OUO students. 

(3j The Court of Appeals cited the enactment of state 
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legislation (Act 48) which had the effect of rescinding 
Detroit's voluntary desegregation plan (the April 
7 Plan). That plan, however, affected only 12 of 21 
Detroit, high schools and had no causal connection with 
the distribution of pupils by race between Detroit and 
the other school districts within the tri-county area. 

(4) The court relied on the State's authority to super- 
vise school site selection and to approve building con- 
struction as a basis for holding the State respon>ibIe for 
the segregative results of the school construction program 
in Detroit. Specifically, the Court of Appeals asserted 
that, during the period between 1*140 and 1902 the State 
Hoard oi education exercised general authority as over- 
seer of site acquisitions by local boards for new school 
construction, and suggested that this State approver! 
school construction ''fostered segregation throughout the 
Detroit Metropolitan area." Pet. App., at 157a, This 
brief comment, however, is not. supported by the evi- 
dence taken at trial since that evidence was specifically 
limited to proof that school site acquisition and school 
construction within the city of Detroit produced do jure 
segregation within the city itself. Pet, App., at 144a- 
lola. Thus, there was no evidence suggesting that the 
State's activities with respect to either school construc- 
tion or site acquisition within Detroit affected the racial 
composition of the school population outside Detroit or ? 
conversely, that the State's school construction and site 
acquisition activities within the outlying districts affected 
the racial composition of the schools within Detroit. 

(5) The Court of Appeals also relied upon the District 
( 'ourt's finding that: 

'This and other financial limitations, such as those 
on bonding and the working of the state aid formula 
whereby suburban districts were able to make far 
larger per pupil expenditures despite less tax effect, 
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have created and perpetuated systematic educational 
inequalities" iVt. App., at 152a. 

However, neither the Court of Appeals nor the District 
Court offered any indication in the record or in their 
opinions as to how, if at all. the availability of state 
financed aid tor some Michigan students outside IVtroit 
hut not within Pet roil, might have affected the racial 
character of any of the State's school districts. Further- 
more, as the respondents recognize, the application of our 
recent ruling in Sun Ant. mm f nrft p ( n<l< nt Sellout Dis- 
trict v. Rodriguez. 411 V. S. 1. to this state education 
financing system is questionable, and this issue was not 
addressed hy ■.•ithcr the Court of Appeals or the Dis- 
trict Court. This, again, underscores the crucial fact 
that the theory upon which the case proceeded related 
solely to the establishment of Detroit city violations as a 
basis for desegregating Detroit schools and that, at the 
time of trial, neither the parties nor the trial judge were 
concerned with a foundation for inter-district relief.-' 

IV 

Petitioners have urged that they were denied due proc- 
ess by the manner in which tin* District Court limited 
their participation after intervention was allowed thus 
precluding adequate opportunity to present evidence that 
I hey had committed no acts having a segregative effect in 
Detroit. In light of our holding that absent an inter-dis- 
trict violation there is no basis for an inter-district rem- 
edy, we need not reach these claims. It is clear, however, 
that the District Court, with the approval of the Court 
of Appeals, has provided an inter-district remedy in the 

J ' Appnrrmh . when the Diviriri Cuiirr. .\un spnnte. .lUruptly al- 
tered the theory of the rase to include the possibility of multidistrict 
relief, neither the plaintiffs? nor the trial judpe considered amending 
the complaint to rmhrneo tlw new theory. 
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fare of :i record whirl) shows no const itutional violat ion- 
that would call tor equitable relief except within the 
city of Dctmit. In thc-c circumstances then* \\;h no 
occasion tor the parties to address, or for the District 
Court to consider whether tlcre wore racially discrim- 
inatory a»'i- for which any of the .">M mitlyini:' district s 
u'i-re responsible and which had direct and *iiriiiiicani 

^'•Sil'eiiat i V< • t'tn-rl on >chool> tit' !iio>v thai! district. 
\V»> enm-hldr that the ivb.H' nrd'-Jtd !»V the District 

< 'uiirt and atiinued by tie ( \w\y\ of Appeals \va- bas< d 
'il'uii an i-iTi'!.n>sh standard and ui^M'ojMirtrd by 

ivmrd ■ :d»-;.et- linal act- of th<- i ; t ] \* : i si: diMnet- afh-otrd 

be -ii-ei .;nl::at !uh found In r\lM in the -e]:nob nf | V- 

io»ii. u • ! i ? i Li i 1 lie i ; :» I ul i r i * *i ; i of I In ■ ( 'oiiia nf An- 

:»•;:!- > I'over-iM j a ! .d I in ■ ea-r i- i « a; ta nded b >r f : I! d ;< r p! o- 

< dinn- »-u!.-!-h ni with thi* opinion Iradihi! io prompt 

fonnalat i«<;. i.f a d»'ctv.- directed to eliminating the 
•"•Lit' *ui:t i ion found to e\>; in hetroit city -chu"N. a rem- 
edy when ha- i nr!, delayed dnce |!*7h. 

//* versed ami n tuttmft </, 
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Mi;. .JrsTicw Stkwaiit, concurring. 

In joining the opinion of the Court. 1 think it appro- 
priate, in view of -nine nf tlu k extravagant language of 
die >\\<>(>n\iuiz opinions, to slate briefly my understandini: 
of what it is that the Court decides today. 
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The respondents commenced this suit in 1U70, claiming 
only that a constitutionally impermissible allocation of 
educational facilities along racial lines had occurred in 
ptlhlic schools within a single school district whose linos 
were coterminous with those of the city of Detroit. In 
the course of the subsequent proceedings, the District 
( oiirt found that public school ollicials had contributed to 
racial segregation within that district by means of im- 
I i] ii •!■ use of /eniim and attendance patterns, optional 
attendance areas, and building and site selection. This 
finding of a violation of the hapia! Protection ( laiiso was 
upheld by the Court of Appeals, and is accepted by tins 
( 'oiirt today. See unit . p. Itf, n. IS. In the present pos- 
ture of the ease, therefore, the Court does not deal with 
questions of suhstantivc constitutional law. Thr basic 
i^siir now heforc the ( oun concerns, rather, the appropri- 
ate e\erci>e t»f federal equity jurisdiction." 

Xo evidence was adduced and no findings wen* made 
in the District Court concerning the activities of school 
officials in districts outside the* city of Detroit, and no 
school officials from the outside districts even partici- 
pated in the suit until after the District Court had math 1 
the initial determination that is the focus of today's 
derision. In spite of the limited scope of the inquiry 
and the findings, the District Court concluded that the 
only effective remedy for the constitutional violations 
found to have existed within the city of Detroit was a 
desegregation plan calling for busing pupils to and from 
school districts outside the city. The District Court 
found that any desegregation plan operating wholly 

1 As (hi- f'nuit > l ; 1 1 1 h 1 in Hrnnn v. linnnl c/ Ktlwnt^m. .vl'.l \\ S. 
2f)4, 300. "iniquity has hen) characterized hy a pracuci] flexibility 
in shaping its remedies and hy a facility for adjusting and rmmriling 
puhlic and private turds Tlu-e j-ehnul d^seirretrai ion ] cases call 
for tlie exercise of these traditional attributes of equity power.'' 
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"v. ithih iMr;Mir.;tt" z> m^i ;i;i!t:i':ti tinat^ ut tin* city" 
•v:i-i!'l isf deficit-nt -hav if "uoiiM clearly make the entire 
I ri ij t puMir scln ml >\>tf!!i rarlailv ideiitihaMe as 
H!a«k.'" IVt. A;jp, ltlla W2a. Tin- ('mum AppwaK 
iii aTHnniriir tin ■ derision that an inter-diMnci remedy 
wa- necessary, noted thai a plan limit* d in r in ■ city of 
Detroit "would iv-ui; in ait all Mark M-hno] >ymcih 
iiiiriM-'iiaTfiy -urroundi d :»y practically ail while >uhur- 
han M'iiM.ij >yMeiij>. -a i r ! i an f i vt-rwhi-ln :ir miy unite ma- 
jority population in tie* T * »; ;i I metropolitan an a.'' 4*4 

v. 2d 21:.. j-r». 

The court?- v.rrc ji: error for the >imple rca>on ihal the 
1M!H'MV t In-'-" thought M-rr>suy w;t* not eum!uen>iirate 
with r I j ■ - constitutional violation found. Within a single 
>ehool UMric! wim-e n{;ic:a!> ha*, e heen dic.v.n to have 
enirane i i!: : n .cr n\M i * ut :< >i::il labial >ein elation, a 1 1 n ;r< lial 
derr*v that a!:'ecr> every individual -rhnol may he dic- 
tated l.y '"common >i nv Kt t/is v. Srlum! Itisfrlct 
X». .*. hft.nr. i\,lur<i*ln m 4H 1". S. 1V«. 2(tt . 1 *<7"S ■ . 
and ind'ed may provjd'- the only eriertive means to 
^ i n j s i i : : i T » ■ r»'«rr?-ira?iiHi "root and hraucli."' (iri<n v, 
i'ttfn-u SrhmJ Hnnrti. \\\\\ 1*. S. 4oM, 4o7 < l!HiM. and 
r « ■ "effectuate a tran>ninn to a racially tinndi>crnuiuatory 

>i']|Do! sY.-teill.' /Jrnim \\ lithiTf/ n] fctfajftjf iu.'f , "<i4!l 

T. S. 204. .XU1, See K'ws. *u{tm, l\ >.. at l'J.s -JOT*. 
But ii; tiii- r:iM' fin- < ourt «>t Appeal* approved r lit* n»n- 
n-pt ut a remedial decree that would tro heyond the 
boundaries of the * list ric-f where Hie constitutional viola- 
t : i » 1 1 w:i>. tutiud. and include school- and >rlmol rliiMn^ii 
ii: Miany nriif-i 1 M'finol 'li>trirt- that haw prrsnmp- 
rivs'ly Lirii aOininistf rc*i in «-uiuplct<» accord with tin- 

< *n!i-titUtiuit. 

i'i* 1 «>j»ni;i)i: ni tip- * miri »n \"jnt"irjtti>" 'Inniunstratfs, 
'in** . pp. 22 2^, that t radii ini •< of ioral runtro] of schools. 
tutrHluT wit i» the diHii-nlty «>f a judicially sijjjnrvist'd 
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restructuring of local administration of schools, render 
improper and inequitahle such an inter-district response 
to a constitutional violation found to haw occurred only 
within a single school district. 

This is not to say. however, thai an inter-district 
remedy of the sort approved hy the Court of Appeals 
would not he proper, or even necessary, in other tactual 
situation-. Were it to he shown, for example, that -fate 
oliicials had contributed to the separation of the races 
hy drawing or redrawing school district lines, see Ham y 
v. County Hoard of Education of Stvier County. 4~\) V, 
2d S<>4 i CAN l!Hi!M; cf. Wrujht v. Council of City of 
Emporia, 407 V. S. 4ol ; United Static v. Sndland Xccl; 
Hoard of Education . 407 1". S. 4S4 ; hy transfer of school 
units het ween districts, United Statis v. T(fas, olM V. 
Supp. KMX iKl) Tex. 1!»7U). aif'd, 447 1\ I'd 441 (CAo 
1971): Turin r v. Warn n Count}) Hoard of Education, 
;ilo K. Supp. USD iKDXC 11*70): or hy purposeful, 
racially discriminatory use of state* housing or zoning 
laws, then a decree calling for transfer of pupils across 
district lines or for restructuring of district linos might 
well he appropriate*. 

In this case, however, no such inter-district violation 
was shown. Indeed, no evidence at all concerning the 
administration of schools outside tin* city of Detroit was 
presented other than the fact that these schools contained 
a higher proportion of white pupils than did the schools 
within the city. Since the mere fact of different racial 
compositions in contiguous districts does not itself imply 
or constitute a violation of the Kqual Protection Clause? 
in the ahsence of a showing that such disparity was im- 
posed, fostered, or encouraged hy the State or its political 
suhdi visions, it follows that no inter-district violation 
was shown in this cast 4 /' The formulation of an inter- 
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tli^ifin r»-n i< •« I v thu- Minplv not iv>pon<i\v to the 
tactual ivroroj ! m ton* 1 In- Mi-nici ( \nirt an»l \\':is ;in ;il iusf 
"t" that roijri '> "«|uital»lf po\\n>. 

In r « -\ * -t> 1 1 s l: tht' ii(ri-io!! of tin- ( 'uun of Appral> this 
roiii't i - in ho -vay tiiriiiiiii \\> hack nil thr proscription 
ol •-Tat'^iinpo^i-rj -ni't I it .1 1 iirM voirotl in Hrwrn \. 
Ilnur.i /w/i/,-,/-- ;M7 ['. S. K! lil.Vl s. or mi the do- 
i i i . * ■ : i ? i i »i «•! i«n"-.i;;i| |»-.»\\fr> anil » 1 1 M i« ino^t rrnaitly 
r\pr«'--r'i ii! >•.'*//-• \. f i/'irl > ! ft -M, , /:!, i:htirii Hunvri ai 
i:<t!t< n l : ltt .. Mvj I . >. j ; l!i71 », In Smii.: thr ( oiirt 
a- Mi i'w,., | it>« ii t ( . ihr i an *j,t ol' r.|iiitah|r p-m^lic^ a\ ail- 
a'Hc !o ihr i'niii> io ill'rctiiair fli* 1 < 'ii 'sruivua t ion man- 
'iatrfi liv /w\. > :tii(| i t > proiionv, iiotinn thai llir la-k in 
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:■■ i\i-' Nn !< in! in'ti r 1 1 1 * a • - i!i i!:i- n-r «!;•. wimi: thai th< 
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hi'trh-i ( '<,iim mikI appiiA »*d \>v i In* * 'mirt •»! App« al-. 
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choosing appropriate relief is "to correct . . . the con- 
dition that offends tin* Constitution." and that "the na- 
ture of the violation determine.-, the scope of the rem- 
edy " 402 T. S.,at Hi. 

The disposition of this case thus falls squarely under 
these principles. The only "condition that offends the 
( '(institution" found l>v the District Court in this ease is 
the existence of officially supported segregation in and 
among public schools in Detroit itself. There were no 
findings that the differing racial composition between 
schools in tin* city and in the out lying suburbs was caused 
by oiiieial activity of any soil. It follows that the de- 
rision to include in tin* desegregation plan pupils from 
school districts outside Detroit was not predicated upon 
any constitutional violation involving those school dis- 
tricts. By approving a remedy that would reach beyond 
the limits of the city of Detroit to correct a constitutional 
violation found to have occurred solely within that city 
the Court of Appeals thus went beyond tin* governing 
equitable principles established in this ( ourt's decisions. 
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Mb. Justice Douglas, dissenting. 

The Court of Appeals has acted responsibly in these 
cases and we should affirm its judgment This was the 
fourth time the case was before it over a span of less than 
three years. The Court of Appeals affirmed the District 
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Court on the issue of segregation and on the "Detroit- 
only" plans of desegregation. The Court of Appeals 
also approved in principle the use of a metropolitan area 
plan, vacating and remanding only to allow the other 
affected school districts to be brought in as parties and 
in other minor respects. 

We have before us today no plan for integration. The 
only orders entered so far are interlocutory. No new 
principles of lav/ are presented here. Metropolitan treat- 
ment of metropolitan problems is commonplace. If 
this were a sewage problem or a water problem, or an 
energy problem, there can be no doubt that Michigan 
would stay well within federal constitutional bounds if 
she sought a metropolitan remedy. In Bradley v. School 
Board of Richmond, 462 F. 2d 1058, aff'd by an equally 
divided Court, 412 U. S. 92, we had a case involving the 
Virginia school system where local school boards had 
"exclusive jurisdiction" of the problem, not "the State 
Board of Education," 462 F. 2d, at 1067. Here the 
Michigan educational system is unitary, heading up in 
the legislature under which is the State Board of Educa- 
tion. 1 The State controls the boundaries of school dis- 
tricts. 2 The State supervised school site selection/ 1 
The construction was done through municipal bonds 
approved by several state agencies. 4 Education in Michi- 
gan is a state project with very little completely local 
control,' except that the schools are financed locally, not 

l Mich. Const., Art. VIII, §§2, 3. 

2 See Bradley v. Millikcn, 4S4 F. 2d 215, 247-248; Mich. Comp. 
Laws §§340.402, 340.431, 340.447, 3SS.6S1 (1970); Mich. Stat Ann 
§§ 15.3402, 15.3431, 15,3447, 15.2299. 

» Mich. Comp. Laws § 3SS.S51 (1948), as amended 1949 Public 
Acts No. 231 amended, 19G2 Public Acts Xo. 175. 

4 See Mich. Comp. Laws § 132.1-132.2 (1970), Mich. Stat Ann 
§§ 5.318S (3)-(4); App. Ilia 157. 

5 See Bradley v. Millikcn, 4S4 F. 2d, at 248-249. 
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on a statewide basis. Indeed the proposal to put school 
funding in Michigan on a statewide basis was defeated 
at the polls in November 1972." Yet the school districts 
by state law are agencies of the State. 7 State action is in- 
deed challenged as violating the Equal Protection Clause, 
Whatever the reach of that claim may be, it certainly is 
aimed at discrimination based on race. 

Therefore as the Court of Appeals held there can be 
no doubt that as a matter of Michigan law the State her- 
self has the final say as to where and how school district 
lines should be drawn/ 

When we rule against the metropolitan area remedy 
we take a step that will likely put the problems of the 
Blacks and our society back to the period that antedated 
the "separate but equal" regime of Plessy v. Fergu$o?i, 
163 U. S. 537. The reason is simple. 

The inner core of Detroit is now rather solidly black; ; ' 
and the blacks, we know, in many instances are likely to 

•'•Son Dpi roil Free Press, Nov. K, 1972, :it 1A, col. 3, Michigan 
has recently passed legislation which could eliminate .some, but not 
all. of the inequities in school financing. See 1 973 Public Act No. 101. 

7 See IS4 F. 2d, at 210-247; Mich. Const. Art. VIII, §§2, 3. 

* Sec n. 2, supra. 

\\ tremendous change has occurred in the distribution of this 
country's Hark population since World War 1. Sec Philip M. 
Hauser, "Demographic Factors in the Integration of the Negro," 
Dnnhhui full 190a, pp. N47-S77. In 1010, 7,V;' r of all blacks lived 
on farms and in rural areas; by 1900 7'.]% lived in urban areas, 
mainly in the largest, metropolitan areas. Moreover, due to the 
fact, that the black population is younger than the white population, 
the concentration of blacks in the cities is even more pronounced 
for the school-aged population. The pattern of change which has 
existed since World War I is continuing, and hence the proportion of 
blacks in the urban North and West will continue to increase. 
James S. Coleman, H ri/., Kqualitv of Kdncational Opportunity pp 
39-10 (19Gl : ). 
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ho poorer. 10 just as wore the Chioanos in San Antonio In- 
dependent School District v. Rodriguez. 411 T T . S. 1. By 
that (Incision the poorer school districts 11 must pay their 
own way. It is therefore a foregone conclusion that we 
have now given the States a formula whereby the poor 
must pay their own way, 12 

""'There arc some (Infinite and -y-tcmatic direction- of difference 
between the -ehool- attended by minorit in- and those attended Iiy 
"!"■ majority, h appears to he in tin- m<>-t aeadeinicallv related 
area.- that the schools of minority pupils -how the most eonsi-tent 
uVfieienries." lame- >. Coleman. <//.. supra, at 120. 

11 That some -rhool districts are markedly poorer than others i- 
hfvnnd rpi'^tinn. The California Supreme Court has noted that 
per pupil expenditure- in two different ili-T rii 1 — hoth Incited in 
the >anie county — were S'J;J2."i and -^'ipi >crnnt<> v. I*ri*'?t . a <\al. 

"M. »;o<) „. \.\ .js; IV Jd P2II. 1l\72 n. 1.". Or, Cal. Hptr. HOI. iiU 
n l.a (1071). In Now York t}ip FIei-«-hni.s nn Ce,nnni~ion reported 
tha* the two I.en»r Island district- of Groat N'cck and L'vittnwn 
-pent and SUV* respectively per pupil. Now York State 

Comnvn on the Quality. Cost and Financing of Fletnentary and 
Secondary Kducation, Final Report 2.7 (1972). "A further rfariuir 
inequity re.-ultini: from The current .-ystems of school finance is that 
variations in per pupil expenditure-- anions school district- tend to he 
inversely related to educational need. City students, with creator 
than average educational deficiencies, consistently have less money 
spent on their education and have higher pupil/teacher ratios than 
do their hijrh-ineoine counterparts in the favored schools of suburbia/' 
Gliekstein ev Want, Inequality in School Financing: The Hole of the 
Law, 'Jo Stan. L. Uev. Ma, :-;:iS (1073). 

Cities face an especially difficult problem in paying the com 
of education, since tin y have the "municipal overhurden" which 
results from greater eosN i'or health, public safety, sanitation, pub- 
lie works, transportation, public welfare, public housinp, and recre- 
ation. Because of municipal overburden, cities on the average de- 
vote only about m percent of their budgets to their schools. This 
compares with the over 50 percent, which is -pent on schools by 
the suburbs. ,1. Perke k J. Callahan, Inequities in School Finance 
(1971), reprinted in Senate Select Committee on Equal Educational 
Opportunity, 92d ( 'one. 2d Sess.. 129, 142 (Comm. Print 1972); see 
Glickritein A: Want, supra n. 11, at 3S7. 
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Today's decision given Rodriguez means that there is 
no violation of the Equal Protection Clause though the 
schools are segregated by race and though the Black 
schools are not only "separate" but "inferior." 

So far as equal protection is concerned we are now in 
a dramatic retreat from the 8-to-l decision in 1S9G that 
Blacks could be segregated in public facilities provided 
they received equal treatment. 

As I indicated in Kcye* v. School Distrirt .Yo. /, 413 
I . S. ISO, 214-217, there is so far as the sci >1 cases go 
no constitutional difference between do facta and dc 
jure segregation. Each school hoard performs state ac- 
tion for Fourteenth Amendment purposes when it draws 
the lines that confine it to a given area, when it builds 
schools at particular sites, or when it allocates students. 
The creation of the school districts in Metropolitan De- 
troit, either maintained existing segregation or caused ad- 
ditional segregation. Restrictive covenents maintained 
by state action or inaction build black ghettos. It is state 
action when public funds are dispensed by housing agen- 
cies to build racial ghettos. Where a community is 
racially mixed and school authorities segregate schools, 
or assign black teachers to black schools or close schools 
in fringe areas and build new schools in black areas and 
in more distant white areas, the State creates and nur- 
tures a segregated school system, just as surely as did 
those States involved in Brown v. Board of Education, 
o47 h. S. 483. when they maintained dual .school systems! 

-All these conditions and more were found by the Dis- 
trict Court to exist. The issue is not whether there 
should be racial balance but whether the State's use of 
various devices that end up with black schools and white 
schools brought the Equal Protection Clause into effect. 
Civen the SiateV control over the educational svstem in 
Michigan, the hid thai the Mack schools are in\„,e dis- 
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trie! and the white schools an 1 in another is nut con- 
trolling either constitutionally or equitably.' No spe- 
cific plan has vet hem at Iciptt 1 ']. YVr are still at an 
interlocutory stau»' ot' a hum draw n-out judicial effort 
at school dcM'iircirat u »n. it is roncrivahlo that ghettos 
develop on their own without any hint (if state action. 
Hut <i i j<*r Michigan I >y one device or another has over 
the yr;irs rivaled Mark seliuM district?* and white school 
districts, tiie task ot equity is to provide a unitary 
system for the affected area where, as here, the State 
washes its hands of its own creations. 



11 Mil. .Ii'stick Stmwaht indicate* that i qui'ahlc factor- \vei«:h in 
favor of local -rhool mntrol ;md » fo^ :r\< »io!: , !i<'«' of :i' Iniiiii.-t rat ivr 

dillicuhy iri\i'ii tin- lark of an "inter-diM rw\ " violation. And', ;it , 

It would -«vni to me that th»- Mjuiue- aiv -trouper in favnr of the 
children of hctmit who h.iw been deprived of thrir ron.-titutional 
rii^lit- Jo rijunl treatment hy the State of Michiiran. 
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Mh. Jtstice Whitk, with whom Mr. Jistick Dorc- 
las, Mk. jitney. Hhk.v.xan. and Mh. Jrsno: Marshall 
join, dissenting. 

The District Court and the Court of Appeals found 
that over a long period of years those in charge of the 
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Michigan public schools engaged in various practices 
calculator] to effect the segregation of the Detroit school 
system. The Court floes not question these findings, 
nor could it reasonably do so. Neither does it question 
the obligation of the federal courts to devise a feasible 
and effective remedy. But it promptly cripples the abil- 
ity of the judiciary to perform this task, which is of 
fundamental importance to our constitutional system, by 
fashioning a strict rule that remedies in school cases must 
stop at the school district line unless certain other con- 
ditions are met. As applied hen*, the remedy for un- 
questioned violations of the equal protection rights of 
Detroit's Negroes by tin 4 Detroit School Board and the 
State of Michigan must be totally confined to the limits 
of the school district and may not reach into adjoining 
or surrounding districts unless and until it is proved 
there has been some sort, of "interdistrict violation'- - 
unless unconstitutional actions of the 4 Detroit School 
Board have had a segregative impact on other districts 
or unless the segregated condition of the Detroit schools 
has itself been influenced by segregative practices in 
those surrounding districts into which it is proposed to 
extend the remedy. 

Regretfully, and for several reasons, I can join neither 
the Court's judgment nor its opinion. The core of my 
disagreement is that deliberate* acts of segregation and 
their consequences will go unremedied, not. because a 
remedy would be infeasible or unreasonable in terms of 
the usual criteria governing school desegregation cases, 
but because an effective remedy would cause what the 
Court considers to be undue administrative inconveni- 
ence to the State. The result is that the State of Michi- 
gan, the entity at which the Fourteenth Amendment is 
directed, has successfully insulated itself from its duty to 
provide effective desegregation remedies by vesting suffi- 
cient power over its public schools in its local school 
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districts. If this is tlu* case in Michigan, it- will be the 
rase* in most States. 

There an* undoubted practical as well as lepal limits 
to the remedial power? of federal courts in school de- 
segregation cases. The Court has made it clear that the 
achievement of any particular degree of racial balance 
in the school system is not required by the Constitution: 
nor may it be the primary focus of a court in devising an 
acceptable 1 remedy for di jure segregation. A variety 
of procedures and techniques: are available tu a district 
court engrossed in fashioning remedies in a cast. 1 such as 
this: but the courts must keep in mind that they are 
dealing with the process of vduvnlintj the young, includ- 
ing the very young. The task is not to devise a system 
of pains and penalties to punish constitutional violations 
brought- to light. Rather, it. is to desegregate an n/w- 
rniinnal system in which the races have been kept apart, 
without, at tlit; same time, losing sight- of the central ed- 
ucational function of the schools. 

Viewed in this light, remedies calling for school zon- 
ing, pairing, and pupil assignments, become more and 
more suspect as they require that school children spend 
more and more time in buses going to and from school 
and that more and more educational dollars be diverted 
to transportation systems. Manifestly, these considera- 
tions are of immediate and urgent concern when the issue 
is the desegregation of a city school system where resi- 
dential patte rns are predominantly segregated and the 
respective areas occupied by blacks and whites are heav- 
ily populated and geographically extensive. Thus, if one 
postulates; a metropolitan school system covering a suffi- 
ciently large area, with the population evenly divided 
between whites and Negroes and with the races occupy- 
ing identifiable residential areas, there will be very real 
practical limits on the extent to which racially identifi- 
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able schools can ho eliminated within the school district. 
Tt is also apparent that the larger the proportion of Ne- 
groes in the area, the more difficult it would be to avoid 
having a substantial number of all-black or nearly all- 
black schools. 

The Detroit school district i.s both large and heavily 
populated. It covers 139.0 square miles, encircles two 
entirely separate cities and school districts, and sur- 
rounds a third city on three sides. Also, whites and 
Negroes live in identifiable areas in the city. The 1970 
public school enrollment in the city school district totalled 
2S9.7(>:-5 and was Negro and 34.8'.; white. 1 Tf 

"racial balance" were achieved in every school in the 
district, each school would be approximately 640' Negro. 
A remedy confined to the district could achieve no more 
desegregation. Furthermore, the proposed intraeity 
remedies were beset with practical problems. None of 
the plans limited to the school district was satisfactory to 
the District Court. The most promising proposal, sub- 
mitted by respondents, who were the plaintiffs in the 
District Court, would "leave many of its schools 75 to 
!)() per cent Mark." Bradley \\ Millikcn, 4S4 F. 2d 2J. r >. 
244. J Transportation on a ''vast scale" would be re- 
quired; 900 buses would have to be purchased for the 
transportation of pupils who are not now bussed. Id, at 
243. The District Court also found that the plan 

1 The perrent.-ejc o\ NY^ro pupils hi the Detroit student population 
rose to C»4.H r ; in 1071, to ii7..r; in I!>72, and to f»fl.S% in 1U73, amid 
a metropolitan school population whose racial composition in 1970 
\v;w Sl r / C white and Negro. Sources: Exhibit P. C. fl (App. Va., 
at HV): Kacial-Kthnic Distribution of Students and Kinployccs in 
the Detroit Public Schools, October Hi72, and October 1973; 4S4 F. 
2d. at 250. 

-'The District Court's rulintr on the Detroit-only desegregation 
plans is set out in full by the Court oi Appeals, 4.S4 Y. 2d, at 242-245, 
and is. not otherwise ollicially reported. 
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' ; wnu! ; chance a school system which is now Black and 
Whin to one thai would be perceived as Black, thereby 
increasiim tlif tliirht of Whiter from the city and the 
>ystem. thereby increasing the Black >tudent popula- 
tion." Id., at 244. I\;r the District Court. "jtlhe con- 
clusion, under tin 1 evidence in this case, is iiit-^'ii] >al 
that relief of seirrccatio:. in the public schools of the 
City of Detroit cannot ho accomplished within tin* cor- 
porate geographical limits of t ho city.'' /o:'7. 

The District Court therefore considered extendiim its. 
remedy to the suburbs. After hearint:-. it concluded 
that a 1 1 Li it-li inoiv f*tiV<"f ive 'icsofrrc^irat i< plan could he 
implemented it tiv suburban districts won' included. 
In proceedim: to » i» -^ijzn it > plan on the ha.-is that .-tudeni 
bus rides in and I !** »i 1 1 school should not exceed 4H min- 
utes each, way as a Lreneral matter, the court's express 
finding was that " j f jor ail the reasons stated heretofore 
including time, distance, and transport at inn factors 
dt'-t^ri'LiiiMuh within the area de-ei-ib^d i< phv-d'-ally 
easier and mure practicable and feasible, than desegre- 
gation efforts limned to the corporate tree graphic limits 
of the eity ■ >? I )et nut ."" % Mh I'. Supp. 1*1-4. '.'oil. 

The Court of Appeals agreed with the District Court 
that the remedy must extend beyond the city limits of 
J Detroit. It concluded that '''fijn the instant case the 
nnly feasible desegregation plan involves the crossing of 
the boundary lines between the Detroit .School District 
and adjacent or nearby school districts for the limited 
purpose of providing an effective desegregation plan." 
4S4 F. 2d. af, 240. (Emphasis added.; It also agreed 
that "any Detroit only desegregation plan will lead di- 
rectly to a single segregated Detroit .school district, over- 
whelmingly black in all of its schools, surrounded by a 
ring of suburban school districts overwhelmingly white 
in composition in a State in which the racial composition 
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is S7 per cent white* and 13 per cent black/' 76/rf. There 
was "more than ample 1 support for the District Judge's 
findings of unconstitutional segregation by race result- 
ing in major part from action and inaction of public au- 
thorities, both local and State, . . . Under this record a 
remedial order of a court of equity which left the Detroit 
school system overwhelmingly black (for the foreseeable 
future) surrounded by suburban school systems over- 
whelmingly white cannot correct the constitutional vio- 
lations herein found." Id., at 250. To conclude other- 
wise, the Court of Appeals announced, would call up 
"haunting memories of the now long overruled and dis- 
credited "separate but equal doctrine' of 1 Mossy v. Fergu- 
son, UYA 1'. S. f)37 . . . ( lSOli)." and "would be opening a 
way to nullify Brown v. Board of Education which over- 
ruled Plcasy . . /(/., at249. 

This Court now reverses the Court of Appeals. It 
does not question the District Court's findings that any 
feasible Detroit-only plan would leave many schools 
7o to !)0 percent black and that the district would be- 
come progressively more black as whites left the city. 
Neither does the Court suggest that including the sub- 
urbs in n desegregation plan would be impractical or in- 
feasible because of educational considerations, because 
of the number of children requiring transportation, or 
because of the length of their rides. Indeed, the Court 
leaves unchallenged the District Court's conclusion that 
ii plan including the suburbs would be physically easier 
and more practical and feasible than a Detroit-only plan. 
Whereas the most promising Detroit-only plan, for ex- 
ample, would have entailed the purchase of 000 buses, 
the metropolitan plan would involve the acquisition of 
no more than 350 new vehicles. 

Despite the fact that a metropolitan remedy, if the 
findings of the District Court accepted by the Court of 
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Appeals arc to be credited, would inure effectively de- 
segregate tho Detroit schools, would prevent rescgro- 
gation, and would be easier and more feasible from many 
standpoints, the Court fashion? out of whole cloth an 
arbitrary rule that remedies for constitutional violations 
occurring in a single Michigan school district must stop 
at the school district line. Apparently, no matter how 
much less burdensome or more effective? and efficient in 
many respects, such as transportation, the metropolitan 
plan might be, the school district line may not be crossed. 
Otherwise, it seems, there would be too much disruption 
of the Michigan scheme for managing its educational 
system, too much confusion and too much administrative 
burden. 

The District Court, on the scene and familiar with 
local conditions, had a wholly different view. The Court 
of Appeals also addressed itself at length to matters of 
local Saw and to the problems that interdistrict remedies 
might present to the State of Michigan. Its conclusion, 
flatly contrary to that of the Court, was that "the con- 
stitutional right to equality betore the law [is not | 
hemmed in by the boundaries of a school district" and 
that an interdistrict remedy 

"is supported by the status of school districts under 
Michigan law and by the historical control exercised 
over local school districts by the legislature of Mich- 
igan and by State agencies and officials .... [ I jt is 
well established under the Constitution and laws of 
Michigan (hat the public school system is a State 
function and that local .school districts are instru- 

Thr ('our! piwi.ni.-ly ilk-ippinvni tin- implementation of 
prnpiM-H il(\-ririv<:;tti<m plans which nperatc \ (l permit re>cjrri»gati<ui, 
Mtntr<tr v. liunftl <>t ('omihimunvrs. .Si J J t\ S .tfo, •!5<MGU (IOCS) 
«"l'rv<'-t raiblVr" plan ) . 
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mentalities of the State created for administrative 
convenience." 4 484 F. 2d. at 245-246. 

I am surprised that the Court, sitting at this distance 
from the State of Michigan, claims better insight than 
the Court of Appeals and the District Court as to 
whether an interdistrict remo:.; for equal protection 
violations practiced by the State of Michigan would 
involve undue difficulties for the State in the manage- 
ment of its public schools. In the area of what consti- 
tutes an acceptable desegregation plan, "we must of 
necessity rely to a large extent, as this Court has for 

4 The Court of Appeals also noted several specific instances of 
school district, mergers ordered by the State Board of Education for 
financial reasons. 4S4 F. 2d, at 247. Limitations on the authority 
of local school districts were also outlined by the Court of 
Appeals: 

"Local school districts. unles> they ha\e the approval of the State 
Board of Kducatioii or the Superintendent of Public Instruction, can- 
not consolidate with another school district, annex territory, divide 
or attach parts of other districts, borrow monies in anticipation of 
State aid, or construct, reconstruct or remodel school buildings or 
additions to them." Id., at 249. (Footnotes and supporting statu- 
tory- citations omitted.) 

And the Court of Appeals properly considered the State's statutory 
attempt to undo the adoption of a voluntary high school desegrega- 
tion plan by the Detroit Board of Education as an indicia of state 
control over local school district affairs. Ibid. Finally, it is also 
relevant to note that the District Court found that the school dis- 
trict boundaries in that augment of the metropolitan area prelimi- 
narily designated as the desegregation area "in general bear no 
relationship to other municipal, county, or special district govern- 
ments, needs or services," that some educational services are already 
provided to students on an interdistrict basis requiring their travel 
from one district to another, ard that local communities in the 
metropolitan area share noneducational interests in common, which 
do not. adhere to school district lines, and have applied metropolitan 
solutions to other governmental needs. Bradley v. Milliken, 345 F 
Supp. 014, 934-935 (ED Mich. 1972). 
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more than 16 years, on the informed judgment of the 
district courts in the first instance and on courts of 
appeals." Sicann v. Charlottc-Mccklcnbury Board of 
Education, 402 U. S. 1. 28 ( 1071 ). Obviously, whatever 
difficulties there might be, they are surmountable; for 
the Court itself concedes that had there been sufficient 
evidence of an interdistrict violation, the District Court 
could have fashioned a single remedy for the districts im- 
plicated rather than a different remedy for each district 
in which the violation had occurred or had an impact. 

I am even more mystified how the Court can ignore 
the legal reality that the constitutional violations, even 
if occurring locally, were committed by governmental 
entities for which the State is responsible and that it is 
the State that must respond to the command of the 
Fourteenth Amendment. An interdistrict remedy for 
the infringements that occurred in this case is well within 
the confines and powers of the State, which is the gov- 
ernmental entity ultimately responsible for desegregating 
its schools. The Michigan Supreme Court has observed 
that t% [t]hvt school district is a state agency/' Attorney 
General v. Lowrn/, 13] Mich. 039. 044. 92 X. W. 289, 290 
(1902), and that "| education in Michigan belongs to 
the State. It is no part of the local self-government in- 
herent in the township or municipality except so far as 
the Legislature may choose to make it such. The Consti- 
tution has turned the whole subject over to the Legisla- 
ture . . . Attorney General v. Detroit Board of Edu- 
cation, 154 Mich. 584, 590 ? 118 X. W. 606. 609 (190S). 

It is unnecessary to catalogue at length the various 
public misdeeds found by the District Court and the 
Court of Appeals to have contributed to the present seg- 
regation of the Detroit public schools. The legislature 
contributed directly by enacting a statute overriding a 
partial high school desegregation plan voluntarily 
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adopted by the Dotroit Board of Education, Indirectly, 
the trial court found the State was accountable for the 
thinly disguised, pervasive act.s of segregation committed 
by the Detroit Board,' for Detroit's school construction 
plans that would promote segregation, and for the De- 
troit school district not having funds for pupil transpor- 
tation within the district. The State was also chargeable 
with responsibility for the transportation of Negro high 
school students in the late 19n0's from the suburban 
Ferndale school district, past closer suburban and De- 
troit high schools with predominantly white student 
bodies, to a predominantly Xegro high school within 
Detroit. Sicann. \\ Charlotte-Mecklenburg Board of Ed- 
ucation, supra, at 20-21, and Kcycs v. School District 
A'o. /, 413 U. S. ISO (1973), make abundantly clear that 
the tactics employed by the Detroit Board of Education, 
a local instrumentality of the State, violated the consti- 
tutional rights of the Negro students in Detroit's public 
schools and required equitable relief sufficient to accom- 
plish the maximum, practical desegregation within the 
power of the political body against which the Fourteenth 
Amendment directs its proscriptions. No "State" may 
deny any individual the equal protection of the laws; and 
if the Constitution and the Supremacy Clause are to 
have any substance at all. the courts must be free to de- 
vise workable remedies against the political entity with 

*• These included th< creation ;md alteration of attendance zones 
and feeder patterns from the; elementary to the secondary schools in 
a manner naturally and pfedn-taUy perpetuating racial .segregation 
of students, the transportation of Negro students beyond predomi- 
nantly whit.? schools with available .>j>.ur to predominantly Negro 
school*, the use of optional attendance areas in neighborhoods in 
which Xegro families had recently begun to to permit white 

students to transfer to predominantly white schools nearer the city 
limits, and the construction of schools in the heart, of residential!}' 
segregated areas, thereby maximizing school segregation. 
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the cfTectivo power to determine local choice. It is also 
the case here that the State's legislative interdiction of 
Detroit's voluntary effort to desegregate its school sys- 
tem was unconstitutional. See Xorth Carolina Mate 
Bonn/ of /education v. Swann, 402 I*. S. 43 (19711. 

The Court draws the remedial line at the Detroit 
School District boundary, even though the Fourteenth 
Amendment is addressed to the State and even though 
the State denies equal protection of the laws when its 
public agencies, acting in its behalf, invidiously discrim- 
inate. The State's default is -the condition that offends 
the Constitution." Swann v. Clwrlattv-Mcvkknbury 
Board of Education, supra, at 1G, and state officials may 
therefore be ordered to take the necessary measures to 
completely eliminate from the Detroit public schools "all 
vestiges of state-imposed segregation.'' /(/.. at In. 1 
cannot, understand, nor does the majority satisfactorily 
explain, why a federal court may not order an appro- 
priate interdistriet remedy, if this is necessary or more 
effective to accomplish this constitutionally mandated 
task. As the Court unanimously observed in Sivaini: 
"Once a ri-rht and a violation have been shown, the scope 
ot a district court's equitable power to remedy past 
wrongs is broad, for breadth and flexibility are inherent 
m equitable remedies." Ibid. In this case, both the 
nght and the State's Fourteenth Amendment, violation 
have coneededly been fully established, and there is no 
acceptable reason for permitting the party responsible 
for the constitutional violation to contain the remedial 
powers of the federal court within administrative bound- 
aries over which the transgressor itself has plenary power 

The unwavering decisions of this Court over the past 
20 years support the assumption of the Court of Ap- 
peals that the District Courts remedial power does not 
cease at the school district line. The Court's first for- 
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mulation of the remedial principles to be followed in dis- 
establishing racially discriminatory school systems recog- 
nized the variety of problems arising from different local 
school conditions and the necessity for that "practical 
flexibility" traditionally associated with courts of equity. 
Brown, v. Board of Education. 349 V. S. 204. 299-301 
(1955) (Brown II). Indeed, the district courts to which 
the Brown cases were remanded for the formulation of 
remedial decrees were specifically instructed that they 
might, consider, inter alia, "revision of school districts 
and attendance areas into compact units to achieve a 
system of determining admission to the public schools 
on a nonracial basis . . . Id., at 300-301. The malady 
addressed in Brown II was the statewide policy of re- 
quiring or permitting school segregation on the basis of 
race, while the record here concerns segregated schools 
only in the city of Detroit, The obligation to rectify 
the unlawful condition nevertheless rests on the State. 
The permissible revision of school districts contemplated 
in Hroicn II rested on the States responsibility for de- 
segregating its unlawfully segregated schools, not on any 
segregative effect which the condition of segregation in 
one school district might have had on the schools of a 
neighboring district. The same situation obtains here 
and the same remedial power is available to the District 
Court. 

Later eases reinforced the clearly essential rules that 
state officials are fully answerable for unlawfully caused 
conditions of school segregation which can effectively be 
controlled only by steps beyond the authority of local 
school districts to take, and that the equity power of the 
district courts includes the ability to order such measures 
implemented. When the highest officials of the State of 
Arkansas impeded a federal court order to desegregate 
the public schools under the immediate jurisdiction of 
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the Little Rock School Board, this Court- refused to ac- 
cept the local hoard's assertion of its good faitli as a legal 
excuse for delay in implementing the desegregation order. 
The Court emphasized that "from the point of view of 
the Fourteenth Amendment, they [the local school hoard 
members] stand in this litigation as agents of the State," 
Cooper v. Aaron, 3o8 Y. S. 1. 1(» il9f>S). Perhaps more 
importantly for present purposes, the Court went on to 
state: 

"The record before us clearly establishes that the 
growth of the Boards difficulties to a magnitude be- 
yond its unaided power to control is the product of 
state action. Those difficulties . , . can also he 
brought under control by state action," Ibid. 

See also Griffin v. Count!/ School Board, 377 l\ S. 21X, 
228,233-234 I 19(54). 

In the context of dual school systems, the Court sub- 
sequently made clear the "affirmative duty to take what- 
ever steps might be necessary to convert to a unitary 
system in which racial discrimination would be elim- 
inated root and branch" and to come forward with a de- 
segregation plan that "promises realistically to work 
nnu\' Green- v. County School Board 301 U. S. 430, 
437-43S. 430 (IOCS), "Frccdom-of-ehoice" plans were 
rejected as acceptable desegregation measures where 
"reasonably available other ways . . . promising speedier 
and more effective ('emersion to a unitary, nonracial 
school system . . exist. Id. t at 441, Imperative insist- 
ence on immediate full desegregation of dual school sys- 
tems "to operate now and hereafter only unitary schools" 
was reiterated in Alexander v. Holmes County Hoard of 
Education, 30(i I". S. 1!). 20 dOGOi, and Carta- v. IV est 
Feliciana I'uris'h School Hoard, 30li 1", S. 200 il070). 

The breadth of the equitable authority of the district 
courts to accomplish these comprehensive tasks was re- 
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affirmed in much greater detail in Siva nn f supra, and the 
companion case of Davis v. Board of School CommU^ion- 
rr.?. 402 V. S. 33 ( 1971). where there was unanimous as- 
sent to the following propositions: 

"Having once found a violation, the district judge 
or school authorities should make every effort to 
achieve the greatest possible degree of actual de- 
segregation, taking into account the practicalities of 
the situation. A district court may and should 
consider the use of all available techniques includ- 
ing restructuring of attendance zones and both 
contiguous and noncontiguous attendance zones, , . . 
The measure of any desegregation plan is its effec- 
tiveness." Id., at 37. 

Xo suggestion was made that interdistrict relief was not 
an available technique. In Sirann itself, the Court, 
without dissent, recognized that the district judge, in ful- 
filling his obligation to "make every effort to achieve the 
greatest possible degree of actual desegregation . . . will 
thus necessarily be concerned with the elimination of 
one-race schools." 402 F. 8.. at 20. Nor was there any 
dispute that to break up the dual school system, it was 
within the District Court's "broad remedial powers" to 
employ a "frank — and sometimes drastic — gerrymander- 
ing of school districts and attendance zones f . ] M well as 
"pairing, 'clustering.' or 'grouping' of schools." to de- 
segregate the "formerly nll-Xegro schools." despite the 
fact that these zones might not bo compact or contiguous 
and might be '-on opposite ends of tin 1 city." Id., at 27. 
The school board in Sivann had jurisdiction over a 550 
square mile area encompassing the city of Charlotte and 
surrounding Mecklenburg County. Xorth Carolina. The 
Mobile County. Alabama, board in Davis embraced a 
1,24S square mile area, including the city of Mobile, 
Vet the Court approved the District Court's authority to 
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award countywide relief in each case in order to ac- 
complish desegregation of the dual school system. 

Even more recently, the Court specifically rejected the 
claim that a new school district, which admittedly would 
operate a unitary school system within its borders, was 
beyond the reach of a court-ordered desegregation plan 
for other school districts, where the effectiveness of the 
plan ius to the other districts depended upon the avail- 
ability of the facil.ties and student population of the 
now district. In Wright v. Council of the City of Em- 
poria. 407 U. S. 451. 470 (1972), we held "that a new 
school district may not be created where its effect would 
be to impede the pneess of dismantling a dual system." 
Mil. JrsncK Stkwarts opinion for the Court made clear 
that if a proposal to erect new district boundary linos 
-would impede the dismantling of the [pre-existing] 
dual system, then a district court, in the exercise of its 
remedial discretion, may enjoin it from being carried 
out.- Id., at 400. In United Statrs v. Scotland Xeck 
City Board of Education. 407 U. S. 4S4 (1972), this same 
standard was applied to forbid North Carolina from 
creating a new city school district within a larger district 
which was in the process of dismantling a dual school 
system. The Court noted that if establishment of the 
new district, were permitted, the -'traditional racial iden- 
tities of the schools in the area would be maintained " 
id., at 490. ' ' 

Imtil today. :he permissible contours of the equitable 
authority of tin district courts to remeclv the unlawful 
establishment of a dual school svsteni have been exten- 
sive, adaptable, and fully responsive to the ultimate 
goal of achieving -the greatest possible degree of actual 
desegregation. 1 ' There arc indeed limitations on the 
equity powers of the federal judiciary, but until now the 
Court, has not accepted the proposition that effective 
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enforcement of the Fourteenth Amendment could be 
limited by political or administrative boundary lines 
demarcated by the very State responsible for the con- 
stitutional violation and for the disestablishment of the 
dual system. Until now the Court has instead looked 
to practical considerations in effectuating a desegregation 
decree, such as excessive distance, transportation time 
and hazards to the safety of the school children involved 
in a proposed plan. That these broad principles have 
developed in the context of dual school systems com- 
pelled or authorized by state statute at the time (if 
Brown v. Board of Education, 347 t\ S. -is;-! (10.14) 
[Brown /). does not lessen their current applicability to 
dual systems found to exist in other contexts, like that in 
Detroit, where intentional school segregation dm not 
stem from the compulsion of state law. but from delib- 
erate individual actions of local and state school author- 
ities directed at a particular school system. The major- 
ity properly does not suggest that the duty to eradicate 
completely the resulting dual system in the latter con- 
text is any less than in the former. But its reason for 
incapacitating the remedial authority of the federal ju- 
diciary in the presence of school district perimeters in 
the latter context is not readily apparent. 

The result reached by the Court certainly cannot be 
supported by the theory that the configuration of local 
governmental units is immune from alteration when nec- 
essary to redress constitutional violations. In addi- 
tion to the well-establish ed principles already noted, the 
Court has elsewhere required the public bodies of a State 
to restructure the State's political subdivisions to remedy 
infringements of the constitutional rights of certain 
members of its populace, notably in the reapportionment 
cases. In Reynolds v. Sim*, 377 U. S. 533 (1904), for 
example, which held that equal protection of the laws 
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demands that the scats in both houses of a bicameral 
statr legislature bo apportioned on a population basis, 
thus necessitating wholesale revision of Alabama's vot- 
ing districts, the Court remarked: 

"Political subdivisions of States- -counties, cities, 
or whatever— never were and never have been con- 
sidered as sovereign entities. Rather, they haw 
been traditionally regarded as subordinate govern- 
mental instrumentalities created by the State to as- 
sist in the carrying out of state governmental 
functions." Id,, \\\ 7u~^ 

And even more pointedly, the Court declared in (t'omil- 
linn v. Lif/hfinnf . ;W4 I\ S, :«4-:Wo 'HUidi, that 
"1 1 legislative control of municipalities, no less than oilier 
state power, lies within the scope of relevant, limitations 
imposed by the United States Constitution/' 

Xor does the Court's conclusion follow from the talis- 
nianic invocation of the desirability of local control over 
education. Local autonomy o\er school affairs, in the 
sense of the community's participation in the decisions 
affecting the education of its children, is, of course, an 
important interest, lint presently constituted school 
district lines do not delimit fixed and unchangeable areas 
of a local educational community. If restructuring is 
required to meet constitutional requirements, local au- 
thority may simply be redefined in terms of whatever 
configuration is adopted, with the parents of the children 
attending schools in the newly demarcated district, or at- 
tendance zone continuing their participation in the policy 
management of the schools with which they are con- 
cerned most directly. The majority's suggestion that 
judges should not attempt to grapple with the adminis- 
trative problems attendant on a reorganization of school 
attendance patterns is wholly without foundation. It is 
precisely this sort of task which the district courts have 
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been properly exercising to vindicate the constitutional 
rights of Negro students since Brown I and which the 
Court has never suggested they lack the capacity to 
perform. Intradistrict revisions of attendance zones, and 
pairing and grouping of schools, are techniques unani- 
mously approved in Sicmin which entail the same sensi- 
tivity to the interest of parents in the education their 
children receive as would an interdistrict plan which is 
likely to employ the very same methods. There is no 
reason to suppose that the District Court, which has not 
yet adopted a final plan of desegregation, would not he 
as capable of or as likely to give sufficient weight to the 
interest in community participation in schools in an in- 
terdistrict setting, consistent with the dictates of the 
Fourteenth Amendment. The majority's assumption 
that the District Court would act otherwise is a radical 
departure from the practical flexibility previously left 
to the equity powers of the federal judiciary. 

Finally. 1 remain wholly unpersuaded by the Court's 
assertion that "the remedy is neeosarily designed, as all 
remedies are. to restore the victims of discriminatory 
conduct to the position thev Would have occupied 111 the 
absence <>f such conduct." Ant<, p. - . In the first 
place, under this premise the Court's judgment is itself 
infirm: for had the Detroit school system not followed 
an official policy of segregation throughout the l!l."0's 
and HMiO's. Negroes and whites would have been going 
to school together. There would have hcen no. or at 
least not as many, recognizable Negro schools and no, 
or at least not as many, white schools, but "just schools." 
and neither Negroes nor whites would have suffered from 
the effects of segregated education, with all its short- 
comings. Surely the Court's remedy will not restore to 
the Negro community, stigmatized as it was by the dual 
school system, what it would have enjoyed over all or 



MILLIKKX v. BRADLEY 19 
most of tlli< p« TIi m i it' ihi' remedy is confined lii present - 

• lay I )i-t r* »i? : for tin- maximum remedy availaUo within 
that ana will leave many nf th*- -chunN ahnnsl totally 
Mack, and tin- system iiM-Il' will In- predominantly Mack 
and will iii-nunr increa>ii:ulv >o. Mtuvowr. wlrui a Stair 
lias rmzaii" »i in acts oi oiiieia! >etrre«;aUon over a lengthy 
j H tii >• I oi time, as it- T 1 1 * - ran* !>efu]e ij>. it js unrealistic 

ti> suppose that ihr ch <]< Ircii who He!v victims ui' 1 1 M ■ 

>tan-"> uncon>: it ui irnal conduct enidd imu he provided 
T ! j * ■ l>»-iii'!its f > t which they uetv \\ roin:fu!ly deprived. 

Nor ran tin- liMirfiN which aec!!]' 1 In >rllou| *V<te|||> ill 
Which -c!ioo| i'liihil' 1 !: haVe i H it fiei-j| ulficiallv M'lM'e^ated. 

and to the t'Mt r ill i Ml i il n ■> ^uppovtini: > 1 1 c • I » >choo| >v<tems, 
he f i illy and immediately reMnivd after a sulotautial 
period nt' ■ j 1 1 ! ; i \\ t'lil M-m-»-«:at inn. Tin- education of chil- 
dren ot different races in :i de>r«;re»rated environment 
unhappily l>een lost, ahiut; vs.- i t ] j the >oeial. economic, 
and political advantages which accompany a de>emv- 
iraled school system as compare* I with an unconstitu- 
tionally s^mvLiat ci | >\stem. h i> fni" these ri*a>e>ns that 
the ('nun lias consiMeiit iy t'ol |< ewi -i | the course nt requit- 
um the effect- of paM official >e«:ri uaf inij to he eliminated 
"root mm! hranch" !>y imposing, in the present, the duty 
tn provide a remedy which will achieve "the greatest 
pn-sihle decree <»■' actual « loetsrenal inl I . takilm into ac- 

cniint the practicalities of the <it uat inn." It is al<o for 
these reasons that once a con>t it utinnal \iulation has 

Iji-eli folllt'l. the |)istnet .ludllc oUmated to provide >U('|| 

a remedy "will thus necessarily he cuncerueej with the 
» limination of one-race >chno!s. ' Thoe concerns were 
properly taken into account i>y the District Judue in 
this case. Confiniim the remedy tn the ljotindaries of 
the Detroit district is quite unrelated either to tin* goal 
of achieving maximum desegregation or to those intensely 
praetieal considerations, such as the extent and expense 
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<>l' r ransj xntat itm. that have imposed limits on remedies 
m eases sucli a> this. The ( 'oui \'< remedy, in the end, 
is essentially arl>itr:iry and will leave serious violations 
of the ( 'onstitution substantially unremedied. 

I agree with my Brother Douglas that the Court of 
Appeals has acted responsibly in these cases. Regret- 
tably, the majority's arbitrary limitation on the equitable 
power of federal district courts, based on the invisible 
borders of local school districts, is unrelated to the State's 
responsibility for remedying the constitutional wrongs 
visited upon the Negro school children of Detroit, It 
is oblivious to the potential benefits of metropolitan re- 
lief, to the noneducational communities of interest 
among neighborhoods located in and sometimes bridging 
different school districts, and to the considerable inter 
district cooperation already existing in various educa- 
tional areas. Ultimately, it is unresponsive to the goal of 
attaining the utmost actual desegregation consistent with 
restraints of practicability and thus augurs the frequent- 
frustration of the remedial powers of the federal courts. 

Here the District Court will be forced to impose an 
intracity desegregation plan more expensive to the dis- 
trict, more burdensome for many of Detroit's Negro stu- 
dents and surely more conducive to white flight than a 
metropolitan plan would be— all of this merely to avoid 
what the Detroit School Board, the District Court, and 
the en banc Court of Appeals considered to be the very 
manageable and quite surmountable difficulties that 
would be involved in extending the desegregation remedy 
to the suburban school districts. 

I am therefore constrained to record my disagreement 
and dissent. 
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join, dissenting.!!;. 

In Brown v. Board of Education, 347 V. S. 483 ( 1954), 
this Court held that segregation of children in public 
schools on the basif. of race deprives minority group chil- 
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dren tif equal educational oppi ill unit ies and therefore 
denies thrill the equal protect ion of tin* laws under the 
Fourteenth Amendment. This ('niir! recognized then 
that remedying decade> of segregation in puolie education 
Would not hi- an easy ta>k. Subsequent events, un- 
furl unately. have -een that prediction hear hitter fruit, 
\ } >\n hi'wcvrr imheddee' old ways, however ingrained old 
prejudices this ( "ourt lias tint been diverted from its ap- 
pointed ta>k <»f making "a living truth" of our consti- 
tutional ideal of equal justice under law. ('ntt/nr v. 
.lurn//. S."s I '. S. 1 . JU i I ICiS ). 

After 'Jil years of small, often ditlieult steps toward that 
great end. the ( ourt today takes a giam step backwards. 
Not withstanding a record >howinsr widespread ami per- 
vasive racial segregation in the edncat ional system pro- 
vided hv the State of Michigan for children in Detroit, 
tliis < 'nun holds that the District ( 'ourt was powerless 
to require the State to remedy its constitutional viola- 
tion in any meaningful fashion. Ironically purporting 
to base it> result on the principle that the scope of the 
remedy in a desegregation case >hould he determined by 
the nature and the extent of the constitutional violation, 
the ( nun's answer is to provide no remedy at all for the 
violation proved in this ease, therein* guaranteeing that 
Xeirro children in Detroit will receive the same separate 
and inherently unequal education in the future as they 
have been unconstitutionally afforded in the past. 

I cannot Milocribe to this emasculation of our con- 
stitutional guarantee of equal protection of the laws and 
must respectfully dissent. Our precedents, in my view, 
firmly estahlish that where, as here, state-imposed segre- 
gation has heen deni'^'Strated. it becomes the duty of the 
State to eliminate root and hraneh all vestiges of racial 
discrimination and to achieve the greatest possihle degree 
of actual desegregation. I agree with both the District 
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< nun rlu* ( Mint ni" Appeal*- that. under the facts of 

thi- case, iiiis • J ■ 5 1 >- cannot he fulfilled unless the State 
of M ieh iu";t U involve- niltlyinii Ini'l rnpnlititU area school 
districts it. it- 'It'x'.unLiali'Hi i-i-mhn ly. Furthermore, I 
pereeiw im» I >.i<is eit !n r in In u or in the practicalities of 
titf -ituatinn i 1 * - 1 i 1 > 3 1 i ii tin* Stale* i nt « f| m wit inn of school 
district I m m i 1 ; * 1 ,■ i r 1 * as :if >1 J iT harr:er> to the implemen- 
tation of an effect i\ v de^enre^at ion remedy. I uder es- 
tablished mi. i fi iMj'jcirt !v o^* ■* 3 Michigan r >t 1 »i * t 1 1 1 i in . -choo] 
di>friet I i 1 1 1 ■ > are hoth !ie\iMe and pernieahle for a wide 
variety of j mrpi :t 1 1 * 1 there \< iio reason why thoy 
r 1 1 !i>! i.ou *taud in tin* way of mean imi'ful desegregation 

lvllrf. 

Tin 1 rii;lit- at i-<iH' in thi> r:\<r are ton fundamental 
10 ahridiied ■ »i ■ Lii'»»nti«i< as >uperticial ;i< those relico! 
d!j l.y tin- in 1. i "fit \' 1 «"lay. We deal here wit [ 1 tin rinhi of 
all of <>ur children, whatever 1 1 it*ii" race, to an equal start 
in life and to an equal opportunity to reach tneir fill! 
potential as citizen-. Those children who have been de- 
nied that 1 ■ i t»- i M in the |>a*t de-er\c 'oetior than In <ee 
fences thrown up to deny them that liuht in the future. 
'Mir Nation. I fear, will he ill->erwd hy the < oiirt's re- 
fusal To remedy separate ami unequal education, for un- 
less our ehildrcii he«r in to Jeam te^et her. there is little 
hope riial oil!' people will ever learn to the together. 

I 

The Lrreat irony of the (\iurt'< opinion and. in my 
view. it< mo>t -erious analytical l!aw may In- Lrleaned 
from it ^ enneludi 1 m sentence, in which tin- ( ourt remain is 
for "prompt formulation of a decree directed 10 elimi- 
ratinLi ihe Helena! inn found to exist in iMroii eily 
school-, a remedy whicli has heeii delayed since WTO.' 
Anfr, at The majority, howevr seem- to have for- 
gotten the District ( "oiirt 's explicit fin* lint: that a Detroit - 
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only iI»Tiv«\ i In* only r»-medy permitted under today's 
derision, "would titii accomplish * 1^ s< « -^at kmk" 

Nowhere iii the ( '< »ur t '> opinion does th" majority con- 
front. ]<•! alone respond to. rhe District (\nirt'> conclu- 
sion that a remedy limifcrj to the r-ity of I >• - r r t »i t uould 

IlUt ''it»M'liv«'Iv d"^eg| etr;i|e ? 1 1 r • Detroit cjly M'hools. I. 

for dim-, find tin 1 District ('nun's «-i»in , I ! !>iuii well sup- 
ported by th*- record and its analysis - * »r : t p» -ll- -* i by our 

prior c;hi-, Hefop' turning to thes.- ' , <U S? i« >1 » ^. hoV.» 'Vol', 

it \»*<\ U) begin by hiyiiitj in rest -ome mischaracteri- 
/alions m tin* Court's opinion with respeet tn the basis 
n.r the I >Mrici ( ourfs cision in impose a metropolitan 
remedy. 

Tin 1 l nun maintains thai while lit*' initial focus of 
tliis lawsuit was the condition of segregation within the 
Detroit city schools, tin- District < ourt abruptly shifted 
focus in mid-eourse and altered its theory of the case. 
This new theory, in the majority's words, was "••< juat big 
racial imbalance with a constiiutioiial violation calling 
fur a remedy." Ante, at 21 n. \\K As the following 
review (jf the District Court's ham Hi of the ca>" dem- 
onstrates. Imwc.vr, the majority's characterization is 
totally iuacetirate. Nowhere did the District Court in- 
dicate that- racial imbalance between school districts in 
the Detroit metropolitan area or within the Detroit 
school district constituted a constitutional violation call- 
ing for inter-district, relief.* The torus of thi* case was 
from the beginning, and has remained, the segregated 
system of education in the Detroit city schools and the 
slops neer<<ary to cure that condition which offends the 
Fourteenth Amendment. . 

The District Court's consideration of this case began 
with its finding, which the majority accepts, that the 
State of Michigan, through its instrumentality, the De- 
troit Board of Education, engaged in widespread pur- 
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poscful acts of racial segregation in the Detroit school 
district. Without belaboring the details, it is sufficient 
to note that the various techniques used in Detroit were 
typical of methods employed to segregate students by 
race in areas whore no statutory dual system of educa- 
tion has existed. See. r. r/.. Kiycs \\ School District 
Xo. /. 413 U. S. IS!) (11*73.). Kxaecrbating the effects 
of extensive 1 residential segregation between Negroes and 
whites, the school board consciously drew attendance 
zones along lines which maximized the segregation of 
the races in schools as well. Optional attendance zones 
wore created for neighborhoods undergoing racial transi- 
tion so as to allow whites in these areas to escape* inte- 
gration. Negro students in areas with overcrowded 
schools were transported past or away from closer white 
schools with available space to more distant Negro 
schools, tirade structures and feeder school patterns 
were created and maintained in a manner which hail the 
foreseeable and actual effect of keeping Negro and white 
pupils in separate schools. Schools were also constructed 
in locations and in sizes which ensured that they would 
open with predominantly one-race student bodies, In 
sum. the evidence adduced below showed that Negro 
children had been intentionally confined to an expanding 
core of virtually all-Negro schools immediately sur- 
rounded by a receding band of all-white schools. 

Contrary to the suggestions in the Court s opinion, 
the basis for affording a desegregation remedy in this 
case was not souk* perceived racial imbalance either 
between schools within a single school district or between 
independent school districts. What wo confront here is 
"a systematic program of segregation affecting a sub- 
stantial portion of the students, schools . . . and facili- 
ties within the school system . . . Kcycs, supra, 413 
IL S.. at 201. The constitutional violation found here 
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was not some dt jartn racial imbalance, !»ut rather the 
purposeful, intentional, massive, dr ;?/r» segregation of 
tin* Detroit city schools, which under our decision in 
AY»/c*. forms "a predicate for a finding of the existence 
of a dual school system." 413 V. at 201. and justifies 
"all-out desegregation." /'/., at 214. 

Having found a (U jun >egregatcd public school <\>- 
t-'ii! in operation in the city of I Jetroit. tin- 1 >i<triet ( 'ourt 
turned next to consider which officials and agencies 
should he assigned the aflirmative obligation to cure the 
constitutional violation. The court concluded that re- 
sponsibility for tin- segregation in the Detroit citv schools 
rested nut only with the Detroit Hoard uf Kducatinn, hut 
belonged to th.f Stat** of Michigan itself and the Mat" de- 
fendants in this ca>e that k the ( invrnmr of Michigan, 
tic Attorney ( iem-ral. the State Board uf Ivlucation. and 
the State Superintendent () f I * i j I ■ 1 ic - Instruction. While 
the validity of tin- conelu-ion will merit more extensive 
analysis holow, suffice it for now to say that it wa> based 
on three considerations. First, the evidence at trial 
showed that, the State itself had taken actions con- 
tributing to the segregation within the Detroit schools. 
Second, since the Detroit Board of Kducation was an 
agency of the State of Michigan, its acts of racial dis- 
crimination were acts of the State for purposes of the 
Fourteenth Amendment. Finally, the District Court 
found that under Michigan law and practice, the system 
of education was in fact a state school system, character- 
ized by relatively little local control and a large degree 
of centralized state regulation, with respect to both 
educational policy and the structure and operation of 
school districts. 

Having concluded, then, that the; school system in 
the city of Detroit was a dc jure segregated system and 
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that the State of Michigan had the affirmative duty to 
remedy that condition of segregation, the District Court 
thou turned to the difficult task of devising an effective 
remedy. It hears repeating that the District Court > 
fuiMis at tln> stage of tin- lit igat ion remained what it had 
heen at the beginning the condition of segregation 
within the Detroit city schools. As the Di>trict (nun 
stated: "From the initial ruling |on segregation | to thi> 
day. the basis of the proceedings ha> hren and remain- 
the violation: de jure scgregat ion .... The task he- 
tore this court, therefore, is now. and . . , has ahvav> 
heen. how to desegregate the Detroit public .schools." 

The District (nun first couriered three desegregation 
plans limited to ihe geographical boundaries of the city 
ot Detroit. All were rejected as inejfective to desegre- 
gate the Detroit city schools. Specifically, the District 
Court- determined that the racial composition of the 
Detroit student hody is such that implementat ion of any 
Detroit-only plan "would clearly make the entire Detroit 
puhlic school system racially identifiahle as Hlack" and 
would "leave many of its schools 7. r > to !K) percent Hlack." 
The District, Court also found that a Detroit-only plan 
"would change a school system which is now Hlack and 
White to one that would he perceived a> Hlack. thereby 
increasing the flight of Wliitc^s from the city anrl the 
system, therehy increasing the Hlack student popula- 
tion." Hased on those finding, the District Court 
reasoned that "relief of segregation in the public schools 
ot the City of Detroit cannot he accomplished within the 
corporate geographical limits of the city" because a De- 
troit-only decree "would accentuate the racial identi- 
fiahility of the district as a Hlack school system, and 
would not accomplish desegregation." The District 
Court therefore concluded that it "must look hevond the 
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limits of the Detroit school district for a solution to the 
problem of segregation in the Detroit public schools 

In seeking to define the appropriate scope of that ex- 
panded desegregation area, however, the District Court 
continued to maintain as its sole focus the condition 
shown to violate the Constitution in this case— the segre- 
gation of the Detroit school district. As it stated, the 
primary question "remains the determination of the 
area necessary and practicably effective to eliminate* 
'root and branch' the effects of state-imposed and sup- 
ported segregation and to desegregate the Detroit public 
schools." 

There is simply no foundation in the record, then, for 
the majority's accusation that the only basis for the Dis- 
trict Courts order was some desire to achieve a racial 
balance* in the Detroit metropolitan area, 1 In fact, just 
the contrary is the case. In considering proposed de- 
segregation areas, the District Court had occasion to 
criticize one of the State's proposals specifically because 
it had no basis other than its "particular racial ratio" 
and did not focus on ''relevant factors, like eliminating 
racially identifiable schools land] accomplishing maxi- 
mum actual desegregation of the Detroit public schools." 
Similarly, in rejecting the Detroit school boards pro- 
posed desegregation area, even though it included more 

1 Contrary to the Court V characterization, the me of racial ratios 
in this case in no way differed from that in Swann v. Charlotte- 
Mvrkknburij Hoard of Education, 402 1'. S. 1 (1071). Hero, as 
there, mathematical ratios were used simply as "a starting point in 
the process of shaping a remedy, rather than an inflexible require- 
ment." 402 U. S. f at 25. It may he expected that a final desegre- 
gation plan in this case would deviate from a pure mathematical 
approach. Indeed, the District Court's morit recent order appointing 
a panel of experts to draft an inter-district plan requires only that 
the plan be designed "to achieve the greatest, degree of actual dc- 
-('LW'iration . f w I if Inii the limitations i,f reasonable travel time ami 
distance factors." App. 101a. Compare 402 I'. at 2o. 



MILLIKEN v. BRADLEY 



9 



all-white districts and therefore achiever! a higher vvhitt 1 - 
Xegro ratio, the District Court commented: 

''There is nothing in the record which suggest? 
that these districts need he included in the desegre- 
gation area in order to disestablish the racial 
identifiability of the Detroit public schools. From 
the evidence, the primary reason for the Detroit- 
School Hoard's interest in the inclusion of these 
school districts is not racial desegregation but to 
increase 1 the average socio-economic balance of all 
the schools in the abutting regions and clusters." 

The Court also misstates the basis for the District 
Court's order by suggesting that since the only segre- 
gation proved at trial was within the Detroit school dis- 
trict, any relief which extended beyond the jurisdiction 
of the Detroit Hoard of Kducation would be inappropri- 
ate because it would impose a remedy on outlying dis- 
tricts "not shown to have committed any constitutional 
violation." Ante, at 20.- The essential foundation of 
inter-district relief in this case was not to correct con- 
ditions within outlying districts who themselves engaged 
in purposeful segregation. Instead, inter-district relict 
was seen as a necessary part of any meaningful effort by 
the State of Mie igan to remedy the state-caused segre- 
gation within the city of Detroit. 

Rather than consider tin 1 propriety of intor-dbtriet 
relief on this basis, however, the Court has conjured up 
a largely fictional account of what the District Court 
was attempting to accomplish. With all due respect. 

- It does not appear that rvrn t he majority places any real weight 
on this eniiMderation -inn.' it recegnixes that inter-dist rict relief would 
be proper where a constitutional violation within one district pro- 
duces a significant segregative i-lTcct in .-mother district. see ante, 
at 25, thus allowing inter-distri t relief to touch districts which have 
not themselves violated the constitution. 
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the Court, in my view, does :i great disservice to the Dis- 
trict Judge ulio labored long and hard with this com- 
plex litigation i>y accusing him of clianging hordes in 
mid-stream and shifting the focus of this case from the 
pursuit of a remedy for the condition of segregation 
within the Detroit school district to some unprincipled 
attempt to impose his own philosophy of racial balance 
on the entire Detroit metropolitan acra. Sec ante, at 
18—10. The focus of this case has always been the 
segregated >vstnn of education in the city of Detroit. 
The District Court determined that inter-district relief 
was necessary and appropriate only because it found that 
the condition of segregation within the Detroit school 
district could not be cured with a Detroit-only remedy. 
It is on this theory that the inter-district, relief must 
stand or fall. Unlike the Court. 1 perceive my ta.sk to 
be to review the District Courts order for what it is. 
rather than to criticize it for t it manifestly is not. 

II 

As the foregoing demonstrates, the District Court's 
decision to expand its desegregation decree beyond the 
geographical limits of the city of Detroit rested in large 
part on its conclusions iA) that, the State of Michigan 
was ultimately responsible for curing the condition of 
segregation within the Detroit city schools, and (R) that 
a Detroit-only remedy would not accomplish this task. 
In my view, both of these* conclusions are well supported 
by the facts of this case and by this Court's precedents. 

A 

To begin with, the record amply support* the District 
Court's findings that the State of Michigan, through 
state officers and state agencies, had engaged in purpose- 
ful acts which created :jr aggravated segregation in the 
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1 Ti«.- Stan- Hoard of I-Muiat n fur 

example, prim- to IPiTj. i-xerri M -d jt> authority to super- 
v ^ r >''Ii"ii| sit M-Iir!ioii in a maimer which n.n- 

tril.mr.| In m-miv-ii:-, -JM |- L >,|. aJ _>;; s r urt | nT - 
more, the Siat'''< inwii.ir authority, after p.in:_\ tu 
approve school liuiMii.ii 'ii<Tiin-tii.^ plans had inter- 
twined tin- Stan- with -ite selection decNi.,n< of the 
Detroit Hoard of Kdurution which had the pwrpo-r and 
eitect nj maintaining -nun Marion. 

Hie State had aUo Mood in ;|,o way of paM eifoii- tu 
dose<rrei:ate the Detroit city >ehook In p.»7u, t' M , ,. x . 
ampin, tin- Detroit School 1 had hemm implementa- 
tion of its nun <lcM iii-fLLatiiin plan for its hiirh -chooN 
*lf=-I>it «- considerable public ami ntlirial resistance. The 
State Legislature intervened hy martini: Ant -is < t \ 
\yWw Ants .,t" |!Cn. >peejfically prohiI>ilin u implementa- 
tion of thr descirretrnlion plan and tln-ivhy continuiuii 
fhr urowimr .eirreuat inn of tin- Detroit -cliool ^trin, 
Adequate deseureijaMnn .if tlm Detroit system wa> also 
liamport'fi hy discriminatory reMrictioii- placed hy tlm 
State on thr use nt' transportation within Detroit, While 
state aiii for transpnrtat inn w;i> provided hy statute I'm 
suburban diMricts. many of which unv hiirhly nrhani/. d. 
ait I for intra-nty transportation was excepted. Hue of 
tile effects of this restrietion was to encourage the cua- 
struction of small walk-in neighborhood -chool> in [ >e- 
troit, thereby lending airj to the intentional police id' 
mating a school system which rollerted. to the L nvate>t 
extent feasible, extensive residential M-jrtviratinn, ln- 
deed, t| 1;it one of thr purposes of the trans] ,,-rtal ion n- 
strjction was to impede dcse^re<r at >vas .-videiieed 
when the Michigan legislature amended tiie State 
Transportation Aid Act to cover intra-city transporta- 
tion hut expressly prohibited the allocation n f funds for 

>■* Mn li f 'mi in. 1..m\v.- :;ss ;;.*)]. 
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<'!<»>v I i t j m ir of -tod'-nt- within a school district to 
achieve racial balance. 4 Cf. Xnrth Carolina v. Sirfnoi. 

Also significant wa> the State'- involvement during 
the 1050's in the transportation of Xogro hisli <ehon] 
students from the Carver school district p r *st a closer 
. i .'hit*' liiirh vhoo] in the Oak Park district to a mo/v dis- 
tant Xegro iiiirh school in the Detroit district. Certainly 
the District Court's finding that the State Board of Kd- 
ucation had knowledge of this action and had given its 
tacit or express approval was not 'dearly erroneous, 
(uven the comprehensive statutory powers of the State 
Board of r/luration over contractual arrangements be- 
tween school districts in the enrollment of students on a 
nonresident tuition basis, including certification of the 
number of pupils involved in the transfer and the 
amount of tuition charged, over the review of trans- 
portation routes and distances, and over tin* disburse- 
ment, of transportation funds, the State Hoard in- 
evitably knew and understood the significance of this 
discriminatory act. 

Aside from the acts of purposeful segregation com- 
mitted by the State Legislature and tin* State Board of 
Kducation. the District Court also concluded inat the 
State was responsible for the many intentional acts of 
segregation committed by the Detroit Board of Kduca- 
tion. an agency of the State. The majority is only 
willing to accept this finding nrt/m aria. Se<- f n>/i , at 2V 
I have no doubt, however, as to its validity under the 
Fourteenth Amendment, 

"The command of the Fourteenth Amendment/' it 
should be recalled, "is that no 'State' shall deny to any 
person within its jurisdiction the equal protection of the 

4 Sec Mich. Cmip. Law- § .'Ns.1 17IJ. 

'* Sim* Mich, t'oinp. Lovs ^ SsyiiiW t v .'MUJiOO. 
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laws." Cooper v. Aaron. 35S l\ S. 1. 10 flOnS). While 
a State can act only through ''the officers or agents by 
whom its powers are exerted," Ex ;wr/r IVn/ooVj. 10(1 
T'. S. 339. 347 f lSSO), actions by an agent or officer of 
the State arc encompassed by the Fourteenth: Amend- 
ment fur, "as he arts in the name and fur the State, and 
is clothed with the State's power, his act is that of the 
State." Id., at 347. See also Con jxr v. Aaron, supra; 
Yinjinia v. /I'/nx, loo (*. S, 313, 31s . lsxo>; Sht Iky v. 
Kracmcr, 334 U. S. 1. 14 ( 1048). 

Under Michigan law "a school district is an agency of 
the State government/' School District nf Lansing v. 
State Board of Education, 3G7 Mich. 501, GOO, N\ \V. 
2d SGG. 870 (1002), It is "a legal division of territory, 
created by the State for educational purposes, to which 
Y:.q State has granted such powers as are deemed neces- 
sary to permit the district to function as a State agency/' 
Hoard of Education of I)t trad v. Sujh nut* ndt ut of Pub- 
lic Instruction. 310 Mich. 430. 2U X. \V. 2d W2 (J ( J47>, 
Racial discrimination by the school district, an agency 
of the State, is therefore racial discrimination by the 
State itself, forbidden by the Fourteenth Amendment. 
See. v. g. t Pennsylvania \\ Board of Dirtctors. 353 1", S. 
230 (1957). 

We recognized only last Term in A\;<s that it was 
the State itself which was ultimately responsible for 
dc jure acts of segregation committed by a local school 
board. A deliberate policy of segregation by the local 
board, we held, amounted to "state-imposed segrega- 
tion/' 413 U. S., at 200. Wherever a dual school sys- 
tem exists, whether compelled by state statute or created 
by a local board's systematic program of segregation, 
"the State automatically assumes an affirmative duty 
'to effectuate a transition to a racially nondiscriminatory 
school systenv [and] to eliminate from the public schools 
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within their school system 'all vestiges of state-imposed 
segregation.' " I\< if* n, sttprti. 41$ f \ S.. at 2W\ 1 emphasis 
added). 

Vesting responsibility with the State of Michigan for 
Detroit's scirregaicd schools is particularly apj)roj>riate as 
Michigan, unlike some other States, operates a single 
state-wide system of education rather than several sep- 
arate and independent local school systems. The ma- 
jority's emphasis on local governmental control and local 
autonomy of school districts in Michigan will come as a 
surprise to those with any familiarity with that State's 
system of education. School district? are not separate 
arid distinct sovereign entities under Michigan law, but 
rather arc "auxiliaries of th«* Stat*-," .-ubject to its "ab- 
solute power." Attorney (ienrral v. Loxcrry, \W U. S. 

240 fl'.iori). The murls of the State have re- 
peatedly emphasized that education in Michigan is not 
a local governmental concern, but a state function. 

"Unlike the delegation of other powers by the legis- 
lature to local governments, education is not in- 
herently a part of the local self-government of a 
municipality .... Control of our public school 
system is a State matter delegated and lodged in 
the state legislature by the Constitution. The 
policy of the State has been to retain control of its 
school system, to be administered throughout the 
State under State laws by local State agencies or- 
ganized with plenary powers to carry out the dele- 
gated functions given it by the legislature." School 
District of Luh.sijkj v. State Board of Education, >j(57 
Mich. 591, 593. lib N. W. 2d SGG. SOS (l!J02j. 

The Supreme Court of Michigan has noted the deep 
roots of this policy. 

"It has been settled by the Ordinance of 1787. the 
several constitutions adopted in this State, by its 
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uniform course of legislation, and by the decisions 
of this court, that education in Michigan is a matter 
of State oncern. that it is no purl of the local self- 
government of a particular township or munic- 
ip:ility .... "Flic legislature has always dictated 
tin* educational policy of t lie* State."' /// rr Srlmol 
District X*>. h\ HS4 Mich. IMJ. I4. r »- ]4t"». 27s \. \\\ 
!>72 i IMS;. 

Phe State's control over education is reflected j|, the 
tact, that, contrary to the Court's implication, there is 
little or tin relationship between school district:* ami 
local political units. To lake the Sf> ioca 1 school dis- 
tricts iii the Detroit metropolitan area as example-. 17 
district*, he in tun counties, two in three counties. One 
»listriet serves live municipalities; other suburban munic- 
ipalities are fragmented into as many a- six school dis- 
tricts. Nor is there any anparent state policy with 
regard to the size of .school districts, as they now range 
from 2.(10(1 to 0(H) students. 

Centralized state control manifests itself in practice 
as well as in theory. The state controls the financing of 
education in several ways. The legislature contributes 
a substantial portion of most school districts' operating 
budgets with funds appropriated from the State's (ien- 
eial Fund revenues raiser] through statewide taxation.'' 
The State's power over the purse can be and is in fact 
used to enforce the State's powers over local districts, 7 
In addition, although local districts obtain funds through 

"•>»■'■ Mich, t'mnp. I.nw- £.>siill T|„. Sim-- mni riliijtnl ;l n 

:\ Vi'V'Alli' «-f ai'; n| thr i,piT:0lil!! c! l|„. | „ -J ( |MriH- 

im-linlnl in fin- ..riirn<:i! |»r«.j.,.,n] iIi-h-imclmMmii area In 11 m" \\ lv <v 
«lisnin>. - r .- ft t « - '•»nr nlmt ir»ii- . \rndnl .Vr; fh<- <»p, ranm: Iniilirw.- 

>'<v, , Mirii. Cellip I..O\> J M IU..V7.Y Sir abr. i \iV.i- I |?« 

pert m On- Aihirih-\ tirm-r.-il 10} <lN»!hi: l!».V. J{i-p,.n ni" flu- Ai- 
torni'v (;en»r.d .V>1 I K;i\.triaiiL'ln : I'ttij mcj hVpori m' th,. At- 
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local property taxation, the State has assumed the re- 
sponsibility to ensure equalized property valuations 
throughout the State." The State also establishes 
standards for teacher certification and teacher tenure; 
determines part nf the required curriculum; 1 ' sets the 
minimum school term; 11 approves bus routes, equip- 
ment, and drivers; 1 - approves textbooks;' 1 and estab- 
lishes procedures for student discipline.' 1 The State 
Superintendent of Public Instruction and the State 
Board of Education have the power to remove local 
school board members from office for neglect of their 
duties. 15 

Most significantly for present purposes, the State has 
wide-ranging powers to consolidate and merge school 
districts, even without the consent of the districts them- 
selves or of the local citizenry. 10 See, c. </., Attorney 
General v. Lowrcy, 131 Mich. 039. 92 X. \V. 289 (11102). 
afl'd, 199 U, S. 233 (1905), Indeed, recent years have 
witnessed an accelerated program of school district con- 
solidations, mergers, and annexations, many of which 
were state imposed. Whereas the State had 7.3G2 local 
districts in 1912. the number had been reduced to 1.43S 
in 1904 and to 73S in 1908. 17 By June 1972, only 008 
school districts remained. Furthermore, the 1 State has 
broad powers to transfer property from one district to 

* S-v Midi < ' nip. Liu> ^ J 1 1 :il a 
'Id., § 340.509. 

xr 'Id.< §§257,811 (r), .W.'iliI, 3SS.371, 3SS.7M, 3vV7S2. 
11 Id., §340.575. 
JJ /t/., § 3SS.1171. 
J ^ /d., § 340.SS7 (1). 

14 Op. Attorney General Xo. 1705 (July 7, 1970). 
r " See Mil !.. \ \)\\\\). T.mws § \\\{\:2'{.\ 

" : Sit generally Mich, (\nnji. Law g§ 3 in. ini~N.4u.4j ir<m.-oli<ia- 
tionsj; §§ 34O.431-aiU.440 (annexations). 
17 See Michigan .Senate Journal, 19GS, Vol. 1. at 423. 
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another, again without the consent of the local school 
district?* atfrrtrd 1 iv the transfer." See, e. <j. t Sclnn»l Dis- 
trict of Lan*h\g v. Stat? Board of Education, 307 Mich. 
401, 116 X. W. 2d Sfifl ( 10(12); Inthu/ 7', or ii ship District 
v. State Board of Education, :{">!' Midi. 47S, 102 X. \V. 2d 
720 (1960). 

Whatever may be the history of publie education in 
other parts of our Nation, it -imply flics in the face of 
reality to say. as docs the majority, that in Michigan, 
"Xu single tradition in public ('duration is imnv deeply 
looted than local euntrol over the operation of 
schools Afitt, at 22. A> the States supreme 

court has said: "Wo have repeatedly emphaM/ed that 
education in tins State i> nut a Ic-al concern, but belong 
to the State at lame.'" t \dlins \ . hi fmit. 10.1 Mich. t 'W0. 

UIH: iO] \\ W. [m\ 007 < 7 /. See also N/wn/w v. 
Count a t»j Mlnjun, Mich, jun. 2LV 72 X. W. 2d •'»(». 
.V.i i l«).V>i; r</„ /<7m/ v. 0/ //// (/,/. 244 Mich. 241.244. 221 
W W. 200. :ini , p.» L N» ; r •/„■/,/ in //an Nor/, /// v. .sVAno/ 

District. 220 Mich. -JIM). 200 is!) \ \\\ pn)-j p)04 , p,iJ2). 
Indeed, a >tudy prepared tor the 1001 Michigan consti- 
tutional convention noted that the Michigan constitu- 
tion's articles on education had resulted in "the e>;ah- 
lidnneni of a state >y>tem of education in contrast to a 
series of local school >y>\oms." Michigan ( 'oust it utional 
Convention Studies, at 1 < 1001 >. 

In sum. several factors in this rase coalesce to >upport 
the 1 )istrirt- ( ourt's ruling that it wa> the State of Michi- 
gan itself, not -imply the Detroit Hoard of ^duration, 
whirl) Lore the obliiral ion of ruriniz the rondition of seg- 
regation within the Detroit city schools. The actions 
of the State itself directly contributed to Detroit's segre- 
gation. Under the Fourteenth Amendment, the State 
is ultimately responsible fur the actions of its local 

: ~ Sf»- ir-'hw.illv Mich. ( 'i.icp. |. »w« ^' ,; jo \i\ jus 



9 

ERLC 



IS MILUKKX v. BRADLEY 

agencies. And finally, pi von tlio struct ure of Michigan's 
educational system. Detroit's segregation cannot be 
viewed as t lit* problem of an independent- and separate 
entity. Michigan operates a single statewide system of 
education, a substantial part of which was shown to he 
segregated in this ease. 

B 

What, action, then, could the District Court require 
the State tn take in order to cure Detroit's condition of 
semination '! Our prior cases have nut minced words as 
to what steps responsible oiiieials and agencies must rake 
in nnler to remedy >egregation in the public >chools. 
Not only muM distinctions on the ba>is of race be 
torminatod for the future, but school officials an* also 
"(dearly charged with the allirinative duty to take what- 
ever stops might bo necessary to convert to a unitary 
system in which racial discrimination would be elim- 
inated root and branch." (rrnu v. County School Hoard. 
:«M l". S. 4:30, «7 4Ms . ]\H\s 1 . See al>o L< v. Macon 
County linnrd of Education^ 207 F. Supp. 45S { MI) Ala. 
1007). afi'd. HSU C. S. 21f>. Negro students aro not only 
'•ntitled to neutral nondiscriminatory treatment in the 
future. They must receive "what Brown II promised 
them: a school system in which all vestige^ of enforced 
racial segregation have boon eliminated." Wriyht v. 
Council of City of Empuriu, 407 l\ S. 451 . 40)3 (11)72). 
Sot 1 also Swanti v. Hoard oj Education. 402 V. S. 1. If) 
(1071). These remedial standards are fully applicable 
not only to school districts where a dual system was 
compelled by statute, but also where, as hero, a dual 
system was the product of purposeful and intentional 
state action. See Kvyr*. apra. 4\H l.\ S.. at 200-201. 

After examining three l dans limited to the city of 
Detroit, the District Court correctly concluded that 
none would eliminate 1 root and branch the vestiges of 
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unconstitutional segregation. The plans' effectiveness, 
of course, had to ho evaluated in the context of the Dis- 
trict Court's findings as to the extent of segregation in 
the Detroit city schools. As indicated earlier, the most 
essential finding was that Negro children in Detroit 
had been confined by intentional acts of segregation to a 
growing core of Xeirrn schools surrounded by a receding 
rinn of white >chn.)l>. : " Thus, in 1 * M W ». M f Detroit's Jf>| 
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N.irr.i -,i..,,u with... : -,t y f v J i, r I(li , s , , ,. n , lft ;|f j - 
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schools. 100 were 00 r ; or more white 1 and 71 wore 00 : 'i 
or more Xopro. Tn 1970. of Detroit's 2S2 schools. GO 
were 90 c '< or more white and 133 were 9Q r '< or more 
Xopro. While in 1900, 0S r ; of all schools were 00',' or 
more one race, by 1970, 7UKJ of the schools fell into 
that category. The growing core of all-Xogro sehonis 
was further evidenced in total school district population 
figures. In 1960 the Detroit district had 4i\ r '< Xegro 
students and f>4'/' white students, hut In 1970, fi4'.' of 
the students were Xegro and only 36* \ were white. This 
increase in the proportion of Xegro students was the 
highest of any major northern city. 

It was with these figures in the background that the 
District n>urt evaluated the adequacy of the three 
Detroit-only plans .submitted by the parties. Plan A, 
proposed by the Detroit Hoard of Education, desegre- 
gated the high schools and about a fifth of the middle 
level schools. It was deemed inadequate, however, be- 
cause it did not desegregate elementary schools and left 
the middle level schools not included in the plan more 
segregated than ever, Plan 0. also proposed by the 
Detroit Hoard, was deemed inadequate because it too 
covered only some grade levels and would leave ele- 
mentary schools segregated. Plan B, the plaintiffs' plan, 
though requiring the transportation of R2.000 pupils and 
the acquisition of 900 school bu>es. would make little 
headway in rooting out the vestiges of segregation. To 

'■mill! tlif rxi-fMli-i' nl' f'Mi-IMVr rr~idel|f L'ti -'11 Fcil.tt Inn in i |i ■! miliu- 
ms whr-ihrr a rariajiy w-uiral " ni-iirhl ■» »rl*« ►*! M-hun]" ; t ? t i nd:i n« f plan 
\sw< an .tdrqnah- iIt-»-irn-ir:it inn r< nu dy. n-sian!!' — ui \v!n-tInT fin- 
n -idt !,: lal ML f lri:aU<.n w.i.- raii-nl |.v .-\iti' ;jrti<!l. Si In n-, tin- 
I >i-t r i- t ('nun w;,, rM f p'.vd m , ■ -i.Jit thai \\w IVtmir 

-»-h.M,l *vm«'!ii was alu-ady prcdmiiii:' \w\\ Nrirm am! \vmil<| lihiy 
ft'Tuiiif aJl-\<irm ijjw.jj m.miih' i.] a I Vi \t.\\-\a\\y ih-crrr in j'ramimr 
an t-iiWtivr d» 4 M'L r r<-i:annii n-siit-dy. u-z i nil* — m" *i;it<« n-pon-ibilitv 
h»r 'In-- .-iruaiinii. 
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begin with, because of practical limitations, the District 
Court found that the plan would leave many of the De- 
troit city schools 75 to 90 percent Negro. More sig- 
nificantly, the District C ourt recognized that in the con- 
text of a community which historically had a school 
system marked by rigid dc jure segregation, the likely 
effect of a Detroit-only plan would be to "change a 
school system which is now Black and White to one 
that would he perceived lis Black . . . ." The result of 
this changed perception, the District Court found, 
would be to increase the flight of whites from the city to 
the outlying suburbs, compounding the effects of the 
present rate of increase in the proportion of Negro stu- 
dent- in the Detroit system. Thus, even if a plan were 
adopted which, at its outset, provided in every school a 
05' ; Negro-^V ; white racial mix in keeping with the 
Wirm-uhnv pioportions nf the lot at >tudont population, 
such a system would, in short order, devolve into an all- 
Negro system. The net result would be a continuation 
of the all-Negro schools which were the hallmarks of 
Detroit's former dual system of one-race schools. 

Under our decisions, it was clearly proper for the 
District Court to take into account the so-called "white 
flight" fi *om the city schools which would be forthcoming 
from any Detroit-only decree. The Court's prediction 
of white flight was well supported by expert testimony 
based on past experience in other cities undergoing de- 
segregation relief. We ourselves took the possibility of 
white flight into account in evaluating the etfrctive- 
nr>s ( * a d«^'gregatiun p] ;i n m Writ/lit, supra, 
where we relied on the District Court's finding that if 
the city of Kjnporia were allowed to withdraw from the 
existing system, leaving a system with a higher propor- 
tion of Negroes, it "may be anticipated that the pro- 
portion of whites in county schools may drop as those 
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who can register in private academies . . . ." 407 V. at 
464. One cannot ignore the white-flight problem, for 
where legally imposed segregation has been established, 
the District Court has the responsibility to see to it not 
only that the dual system is terminated at once but 
also that future events do not serve to perpetuate or 
re-establish segregation. See Sicann, supra, 402 U. S„ at 
'21. See also (r'nin, supra, 3U1 l\ S.. at 43S n, 4; Mon- 
nn v. Hoard oj ( ',u?t milium rs, HO] 1'. S, 4o0, 4o!) i liHiSi. 

We held in Sicann that where dc jure segregation is 
shown, school authorities must make "every effort to 
achieve the greatest possible degree of actual desegre- 
gation.'' 402 I\ S., at 20. This is the operative stand- 
ard re-emphasized in Paris v. Board of School ('otnmis- 
simt(rs, 402 V. S. 37 (1071 L If these words !;ave any 
meaning at all, surely it is that school authorities must, 
to the extent possible, take all practicable step? to en- 
sure that Xo^ro and white children in fact go to school 

%■ 

together. This is. in the final analysis, what desegrega- 
tion of the public schools is all about. 

Because of the already high and rapidly increasing 
percentage of Xegro students in the Detroit system, as 
well as the prospect of white flight, a Detroit-only plan 
>imp]y has no hope of achieving actual desegregation. 
Cnder such a plan white and Xegro students will not go 
to school together. Instead, Xegro children will con- 
tinue to attend all-Xegro schools. The very evil that 
Brown I was aimed at will not be cured, but will be 
perpetuated for the future. 

Racially identifiable schools are one of the primary 
vestiges of state-imposed segregation which an effective 
desegregation decree must attempt to eliminate. In 
Swann, for example, we held that 'The district judge 
or school authorities . . . will thus necessarily be con- 
cerned with the elimination of one-race schools.' 1 402 
I S.. at 2b. There is "a presumption." we stated, "against 
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schools that are substantially disproportionate in their 
rara! composition.'' /bid And in evaluating tlw ef- 
fectiveness of desegregation plans in prior eases, we otir- 
selves have considered the extent to which they discon- 
tinued racially identifiable schools. See, e. </., Unw v. 
CnUHtji St/tfUil Miami, supra; llriijht v. Council <>] City 
of Emporia, supra. For a principal cad of any d.-segre- 
cation remedy is to ensure that it is no longer "possible 
to identify a 'white X'hool' or a 'Xegro school.' " Smum. 
supra, 402 V. S.. at IS. The evil to be remedied in the 
dismantling of a dual system is the "[rjacial identifica- 
tion of the >ystem's schools." (inxn, supra, oOl V. S. f 
at -liJo. The goal is a system without white schools or 
Xegro schools— a system with "just schools." /</., at 
442. A scliOul authority's remedial plan or a district 
court s remedial decree is to be judged by i's effectiveness 
in achieving this end. See Swami, 402 U. S„ at 25; 
I). v is, tupra, 402 V. S. t at \i7 : f/Vaii, .su/;/</. 3'J] T S 
at 439. 

UV catitiuiii-d in Swann, of course*, that the dis- 
mantling of a ><^rcgated school system does not mandate 
any particular racial balance. 402 U. S., at 24. We 
also concluded that a remedy under which there would 
remain a small number of racially identifiable schools 
was only presumptively inadequate and might be justi- 
fied. Id., at 20. But this is a totally different case. 
The Haw of a Detroit-only decree is not that it does not 
reach some ideal degree of racial balance or mixing. It 
simply does not promise to achieve actual desegregation 
at all. It is one thing to have a system where a small 
number of students remain in racially identifiable 
schools. It is something else entirely to have a system 
where all students continue to attend such schools. 

The continued racial idontifiability of the Detroit 
schools under a Detroit-only remedy is not simply a re- 
flection of their high percentage of Xegro students. 
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What is or is not a racially identifiable vestige of dv jure 
segregation must necessarily depend on several factors. 
Cf. Kcijrs, supra, 413 V. S., at 196. Foremost among 
these should be the relationship between the schools in 
question and the neighboring community. For these 
purposes the city of Detroit and its surrounding suburbs 
must be viewed as a single community. Detroit is 
closely connected to its suburbs in many ways, and the 
metropolitan area is viewed as a single cohesive unit by 
its residents. About 40 c /< of the residents of the two 
suburban counties included in the desegregation plan 
work in Wayne County, in which Detroit is situated. 
Many residents of the city work in the suburbs. The 
three counties participate in a wide variety of coopera- 
tive i£ovmi!nrii!;tl winuivs mi a i i H -t u »j )( i) it a I i-wji Iv 
basis, including a metropolitan transit system, park 
authority, water and sewer system, and council of gov- 
ernments. The Federal Cioverninent has classified the 
tri-eounty area as a Standard Metropolitan Statistical 
Area, indicating that it is an area of 4 economic and 
social integration." United States v. Connecticut AV//7 

Bank, — U. S. — , (June 26. 1074). 

Under a Detroit-only decree, Detroit's schools will 
clearly remain racially identifiable in comparison with 
neighboring schools in the metropolitan community. 
Schools with 65 r A and more Negro students will stand 
in sharp and obvious contrast to schools in neighboring 
districts with less than 2</< Negro enrollment. Negro 
students will continue to perceive their schools as segre- 
gated educational facilities and this perception will only 
be increased when whites react to a Detroit-only decree 
by fleeing to the suburbs to avoid integration. School 
district lines, however innocently drawn, will surely be 
perceived as fences to separate the races when, under a 
Detroit-only decree, white parents withdraw their chil- 
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dren frum the Detroit city -chools and move to the 
suburbs in order to continue them in all-white .i;! llt( .] s 
Tin? message of this action will not escape 'he Xt^m 
children in tie- c-ity of Detroit, See Wright. su/>nt. 407 
1 . at 400. It will hi* of -cant significance to -Negro 
children who hav* for years been confined l>y r/e y?*r< 
nets of segregation to a growing core of all-Negro schools 
surrounded by a ring M f all-white schools that the now 
'hvidim: lisie l -iw-.-n tin- rare- is *■ ^honi district 
boundary. 

Xor ran it he said that the State is free from any re- 
sponsibility for the disparity between the racial makeup 
of Detroit and its .surrounding suburbs, The State's 
creation, through dc jure acts of segregation, of a grow- 
ing core of all-Negro schools inevitably acted as a magnet 
tn aitnwi NV-in.'s tn the are:i> served by such >chools 
:U|, 1 I" , ' , t, '»' ? f i • i : ; t'nm, st-ttlini: either in utln-r area> 
of the city or in the suburbs. By the same token, the 
growing cure of mo schools inevitably helped 

drive whites to other areas of the city or to the suburbs. 
As we recognized m Siva mi f 

■Teupli' gravitate toward -ehool facility, iu>t a> 
schools are located in response w the needs of 
people. The location of schools may thus influence 
the patterns of residential development of a metro- 
politan area and have important impact on eompu- 
"i inhrrrity ni-iuhb,,: hoods. ... j Action 
taken] to maintain the separation of the races with 
a minimum departure from the formal principle of 
'neighborhood zoning' . . , does more than simply 
influence the short-run composition of the student 
body .... It may well promote segregated resi- 
dential patterns which, when combined with 'neigh- 
borhood zoning/ further lock the school system into 
the mold of separation of the rares. Upon a proper 
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showing a district court may consider this in fash- 
ioning a remedy." 402 V. S.. at 20-21. See also 
Kajis, supra .413 U. S.. at 202. 

The rippling effects on residential patterns caused by 
purposeful acts- of segregation do not automatically Mib- 
side at the school district border. With rare exceptions, 
these effects naturally spread through all the residential 
neighborhoods within a metropolitan area. Sec- Kcyis. 
><////•<;, -m 1". S., at "jn-j -jn:i. 

The Stair muM also b»-ar part of tin- blame for 
the white flight to the suburbs which would be forth- 
coming from a I Mroii-only denvo and would render 
such a remedy ineffective. Waving created a system 
whore whites and Negroes were intentionally •'••pt .-vart 
so that they could not become accustomed to learning to- 
gether, the State is responsible for the fact that many 
whites will react to the dismantling of that segregated 
system by attempting to flee to the suburbs. Indeed, 
by limiting the District Court to a Detroit-only remedy 
and allowing that flight to the suburbs to succeed, the 
Court today allows tho State to profit from its own 
wrong and to perpetuate for years to come the separation 
of the races it achieved in the past by purposeful state 
aotion. 

The majority asserts, however, that involvement of 
outlying districts would do violcr.ee to the accepted 
principle that "the nature of the violation determines the 
scope of the remedy." 402 I'. S,, at 1(1. See ante, at 25. 
Xot only is the majority's attempt to find in this single 
phrase the answer to the complex and dhiicult questions 
presented in this case hopelessly simplistic, but more 
importantly, the Court reads these words in a manner 
which perverts their obvious meaning. The nature of 
a violation determines the scope of the remedy simply 
because the function of any remedy is to cure the vio- 
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lation to which it is addressed. In school scgrogat on 
eases, as in otlicr equitable causes, a remedy which ef- 
tffti vfly cure> llit- violation is what is required. Sec 
Grim, supra. 301 U. $., at 430; Davis, supra, 402 U. S„ 
at 37. No more is neassary. but we can tolerate no 
less. To read this principle as barring a District Court 
from imposing the only effective remedy for past segre- 
gation and remitting the court to a patently ineffective 
alternative is. in my view, to turn a simple eommonsenso 
rulr into a cruel .md nn-aningle>v paradox. IrouiealJv, by 
ruling out an inter-district remedy, the only relief which 
promises to cure segregation in the Detroit public schools, 
the majority flouts the very principle on which it pur- 
ports to rely. 

Nor should it be of any significance that the suburban 
school districts were not shown to have themselves taken 
any direct action to promote segregation of the races, 
(riven the State's broad powers over local school districts, 
it was well within the States powers to require those 
districts surroi; iding the Detroit school district to par- 
ticipate in a metropolitan remedy. The States duty 
should be no different here than in cases where it is 
shown that certain of a State's voting districts are mal- 
apportioned in violation of the Fourteenth Amendment. 
See RajnnhU v. Sims. 377 U. S. 533 (TW4). Ovcrrepre- 
sented electoral districts arc required to participate in 
reapportionment although their only -participation" in 
the violation was to do n^.uing about it. Similarly 
electoral districts which themselves meet representation 
standard- must frequently be redrawn as part of a rem- 
edy for other over- and under-inclusive districts. No 
finding of fault on the part of each electoral district and 
no finding of a discriminatory effect on each district is a 
prerequisite to its involvement in the constitutionally 
required remedy. By the same logic, no finding of fault 
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on the part of the suburban school districts in this case 
and no finding of a discriminatory effect on each district 
should be a prerequisite to their involvement in the con- 
stitutionally required remedy. 

It is the State, after all, which bears the re- 
sponsibility under Hroirn of affording a nondiscrimina- 
tory system of education. The State, of course, is ordi- 
narily free to choose any decentralized framework for 
education it wishes, so long as it fulfills that Fourteenth 
Amendment obligation. But the State should no more 
be allowed to hide behind its delegation and compart- 
meatalization of school districts to avoid its constitu- 
tional obligations to its children than it could hide be- 
hind its political subdivisions to avoid its obligations to 
its voters. A\ //// i/r/,s v. Sims, supra, 377 U, S., at 57;"). 
See also (totnillion v. L:./!tt foot , ;*l>4 F. S. 3o9 (1900). 

It is a hollow remedy indeed where "after supposed 'de- 
segregation' the schools are segregated in fact." I/ol.ww 
v. Hansm, 'Jb9 K. Supp. 401. 49a (1), I ), ( \ 1:107), We 
must do better than "substitute , . . one segregated school 
system for another segregated school system." Wright, 
supra. -107 T. >.. at 4~>f>. To suggest, as does the majority, 
that a 1 )etroit-only plan somehow remedies the effects of 
dc jure segregation of the races is. in my view, to make 
a solemn mockery of Brown /'s holding that separate 
educational faeilities are inherently unequal and of 
SV//////'s unequivocal mandate that the answer to tie jure 
segregation is the greatest possible degree of actual 
desegregation. 

Ill 

One final set of problems remains to be considered. 
We recognized in Brown II, and have re-emphasized ever 
since, thai in fashioning relief in desegregation cases, 
"the courts will be guided by equitable principles. Tra- 
ditionally equity has been characterized by a practical 
flexibility in shaping its remedies and by a facility for 
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adjusting and reconciling public and private needs/' 
Hroin, //. M, /irfIi r. S.. at :i00. <ee al>o Sinmn, 
■<Uj)ra. 

Though not resting its holding on this point, the ina- 
jorirv suggests that various equitable considerations mili- 
tate against inter-district reliof. The Court refers to. 
for example, financing and administrative problems, the 
Insis-ii-al problems attending large-scale transportation 
of students, and the prospect of the District Courts be- 
coining a "de faeto legislative authority'" and "'school 
superintendent' for the entire area/ " Ante, at 24. The 
-mangling we!) of proi)lems woven by the Court, how- 
ever, appears on further consideration to bo constructed 
of tlie flimsiest of threads. 

^ I <leal first with the last of tin- problems posed by the 
Court- -the spectre of the District Court qua "school 
superintendent" and '-legislative authority"- for analysis 
of this problem helps p Ut the other issu."< in proper per- 
spective. ( )ur eases, of course, make Hoar that the initial 
responsibility for devising an adequate desegregation 
{dan belongs with x-hool authorities, not with the District 
Court. The court's primary role is to review rbe ade- 
quacy of the school authorities' efforts and to substitute 
its own plan only if and to the extent they default. See 
Snnnn, suprn. 4(L> 1/ S.. at Hi; <ina). tupru, :*!>] l\ S.. 
at 430. ( ontrary to the majority's surest ions, the Dis- 
trict Judge in this case has consistently adhered to these 
procedures and there is every indication that he would 
continue to do so. After finding d { jure segregation the 
Court ordered the parties to submit propositi Detroit- 
<mly plans. The state defendants were also ordered to 
sub/nit a proposed metropolitan plan extending beyond 
Detroit's boundaries. As the District Court stated. '"'the 
State defendants . , . hear the initial burden of coming 
forward with a proposal that promises to work/ 1 The 
state defendants defaulted in this obligation, however. 
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Hather than submit a complete plan, the State Board of 
Kducation submitted six proposals, none of which was in 
fart a doegregation plan. It \\i\< only upon this default 
that the District Court began to take steps to develop its 
own plan. Even then the District Court maximized 
school authority participation by appointing a panel rep- 
resenting both plaintiffs and defendants to develop a 
plan. App. !»!»a-in()a. Furthermore, the District Court 
Mill left the state defendants the initial roponsibilitv for 
developing both interim and filial financial and admin- 
istrative arrangements to implement inter-district relief. 
App. l04a-lMoa. The Court of Appeals further pro- 
tected the interests of local school authorities by ensuring 
that the outlying suburban di-tricts could fully partici- 
pate in the proceedings to develop a metropolitan remedy. 
These processes have not been allowed to run their 
course. No final desegregation plan has been proposed 
by the panel of experts, let alone approved by the Dis- 
trict Court. We do not know in any detail how many 
students will be transported to effect a metropolitan rem- 
edy, and we do not know how long or how far they will 
have to travel. No recommendations have yet been sub- 
mitted by the state defendants on financial and admin- 
istrative arrangements. In stun, the practicality of a 
final metropolitan plan is simply not before us at the 
pre-ent time. Since the State and the panel of experts 
have not yet had an opportunity to come up with a work- 
able remedy, there is no foundation for the majority's 
suggestion of tin* impract icalit y of inter-district relief. 
Furthermore, there is no basis whatever for assuming 
that the District Court will inevitably be forced to as- 
sume the role of legislature or school superintendent.'" 

- In iru-i. \W Deirirt ('niirt rriiiarkii] "that ihi.- ( \nirt M.-k i- n> 
enionv r<in>tiiution:il ritrht ^ n<»t in a<*i as a M'liniiluiusier: the 
( ouriV nek m protect Hie <'"!i-uniuonal riirhfs Iwtc found vio- 



MILUKKX v. HRADLEY 31 

Were we to hold that it was its constitutional duty to 
do there \> every indication that the ^tate of Michi- 
gan would fulfill its utilisation and develop a plan which 
i> workable. admimstr;J>h\ financially >ound aiid. mo-t 
important, in tin* hot interest of quality education for 
all of the eh.l h'en in the Detroit metropolitan area. 

Since tin* Court ehoo>es, however, to speculate on the 
fi-a-il'ility t »i a metropolitan plan. 1 fool eoi^trained to 
ei»»t.:iii»nt on :he problem areas it has t ri'ii 1 • t « m|. To l>< <;in 
v.ith. the majority's ipi* -t i«»n< eoncernimi the practicality 
of consolidation of seh.ooi district*; need not .uivc us pause. 
The State ch-arly has the- po\\ t. under existing law. to 
<•?>',»,••' a consolidation if it is ultitnately determined that 
this offers the l>est prospect for a workable and >t:il>]e 
, :.^.»«;»-f»irji» \\)[[ plan. See twt*-, a! hi -17. And niwn the 
l.''i)o or s.i n,i;*n|idaiio!i> of >e!iot)| district* which !:;lvc 
taken place in the past, n is hard to helieve that the State 
has not already devised means of solviim most, if not all. 
of tic practical problems which the Court suggests con- 
solidation would entail. 

Furthermore, the majority innores lon^-est at dished 
Michigan procedures under which school districts may 
enter into contractual agreements to educate their pupils 
in other districts using state or local funds to finance ncn- 
( resident education.' 1 Such agreement < could form an 

easily administrate framework for inter-district relief 

» !e-ii w'vU a- linir mtns-ii.ii mm ■ ■ - i u » ■ . t r ;>rerc— \- 1 — il 

Tin- ''nurtV n!i:iv! iw [< *m fstableh ♦iu« muutcim ohi-mmm iniul 
1 1 iiip uuik wiiiiiii whii'h flu- sy-tcin i>: puMir >c!n.uN inav npcrair 
imv. aiu\ |pTi':ii"ti-r 111 :i r:i< !:il! \ unitic,!, iinnni^f rjinin.-itun La-hinu. 
Wi'iiin thai ir.micwork f h*« hotly pohuc, niucaiors. pan-nts. and 
inuo particularly children nm.o !><* xi\t i\ the maMtuuin nppcrt linty 
*t> txperiaifnt ami MTtm* a liisli quality, and equal. <hIiico t it*n:ii 
opportunity." App., at via. 

-Sir. c. f/., Mich. (uinp. Laws g§ :>4iMili, :U0.V2l (<]), IvR).:;*,*, 
X40.OS2, :$40.;>K'2 (a). 340.590. 
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short of outright consolidation of the school districts. 
The District Court found that inter-district procedures 
like these were frequently used to provide special educa- 
tional services for handicapped children, and extensive 
statutory provision is also made for their use in vocational 
education.* - ' Surely if school districts are willing to en- 
gage in intei -district programs to help those unfortunate 
children crippled by physical or mental handicaps, school 
districts can he required to participate 1 in an inter-district 
program to help those children in the city of Detroit 
whose educations and very futures have been crippled 
hy purposeful state segregation. 

Although the majority gives this last matter only fleet- 
ing reference, it is plain that one of the basic emotional 
and legal issues underlying these cases concerns the pro- 
priety of transportation of students to achieve desegre- 
gation. While others may have retreated from its stand- 
ards, see. c. r/.. Kt yes, supra. 4H 1 \ S., at 217 ( Powf.I.L, J., 
concurring in part and dissenting in part). I continue to 
adhere to the guidelines set forth in Swnmi on this issue. 
See 402 l\ S., at 2!) -.SI. And though no final desegrega- 
tion plan is presently before us, to the extent the outline 
of such a plan is now visible, it is clear that the transpor- 
tation it would entail will be fully consistent with these 
guidelines. 

First of all. the metropolitan plan would not involve 
the busing of substantially more students than already 
ride buses. The District Court found that statewide. 
tff>-40 percent of all students already arrive at school on 
a bus. In those school districts in the tri-county Detroit 
metropolitan area eligible for state reimbursement of 
transportation costs. 42-52 percent of all students rode 
buses to school. In the tri-county areas as a whole, ap- 
proximately 300,000 pupils arrived at school on some type 
of bus, with about '1)0.000 of these apparently using regu- 

- 2 Sop Mirh. Corn}). Laws §§ :U0.:m-:«0.;tt0u. 
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l:t i" public Transit. In rompai ;>i>n. t!;>- dcsei»reixalion 
pl-tr.. aeeordin:: to it- present loudi nurliue, wuiild iu- 
\o!\" t!if tra!:>|»urtati«»ii «if Ul'Hino ^indents, about 40'' 
Hi' <li»- population within the '|i >«'i:rru:al inn area. 

UVh resper: id di^amr and amount <u" t irnc travelled. 
17 'h«- mriviuu xi-hon! districts involved in tit plan 
are ••untiL r iii»u.> ii» tic Detroit district. Tin* re.-t are all 
within s mill's of the 1 >« -t roit city limits. The trial court, 
i:i d finim; th * h'seur* nation ar»-a. placed a ceiling of 40 
minuos (Hm - \iMv on roe amount of travel rime, and many 
-indents will obviously travel for far shorier periods. As 
tn distance, the avcraii" statewide bus trip is S 1 - miles 
one way, and in some parts of the tri-eounty area, stu- 
'i'-nt> -dready travel for one ami a quart-'! 1 hours or more 
t acli way. 1?; sum. with regard Jo both the number of 
-tud-nits transported and the tunc and distances involved, 
th" outlined dc-se^rcLrat ion plan "compares favorably 
with tile transportation plan previously operated . . , /' 
Sii'tiHt), ttnprn, 401? V. S.. at HO. 

As far as economics are concerned, a metropolitan rem- 
edy wedd actually bo more -cn>il>le than a Detroit -only 
remedy. Hecause of prior transportation aid restrictions, 
-co tnitr. at I I 12. Detroit lamely relied on public trans- 
port, at student expense, for those students who lived too 
far away to walk to school, Since no :n\entorv of school 
buses existed, a Detroit-only plan was estimated to re- 
tjuiiv the purchase of 000 bu.^-s to effectuate the neces- 
sary transportation. The tri-cutnity area, in contrast, 
already has an inventory of 1.S00 buses, many of winch 
are now underutilized. Since increased utilization of the 
existing inventory can take up much of the increase in 
transportation involved in the iiuer-distriet remedy, the 
District Court found that only 350 additional buses would 
probably be needed, almost two-thirds fewer than a De- 
troit-only remedy. Other features of an inter-district 
remedy bespeak its practicality, such as tbe possibility of 
pairing up Xogro schools near Detroit's boundary with 
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nearby white school* mi the other side of the present 
school district line. 

Pome disruption, of course, is the inevitable product 
of any desegregation duree. whether it operates within 
one district or on an inter-district basis. As we said in 
Sirann, however, 

"Absent a constitutional violation there would be 
no basis for judicially ordering assignment of stu- 
dents on a racial ba>is. All things being equal, with 
no history of discrimination, it might well be desir- 
able to assign pupils to schools nearest their homes. 
But all things are hot equal in a system that has 
been deliberately constructed ami maintained to en- 
force racial segregation. The remedy for such segre- 
gation may bo administratively awkard. inconveni- 
ent, and even bizarre in some situations and may 
impost 1 burdens on some; but all awkwardness and 
inconvenience cannot be avoided . , , /' 402 V. S.. 
at 28. 

Desegregation is not and was never expected to be an 
easy task. Hacial attitudes ingrained in our Nation's 
childhood and adolescence are not quickly thrown aside 
in its middle* years. Hut just as the inconvenience of 
.some cannot be allowed to stand in the way of the rights 
of others, so public opposition, no matter how strident, 
cannot he permitted to divert this Court from the en- 
forcement of the con>titutioisal principles at issue in this 
ease. Today's holding. I tear, is more a reflection of a 
perceived public- mood that we have 1 gone far enough in 
enforcing the Constitution's guarantee of equal justice 
than it is the product of neutral principles of law. In 
the short run, it may seem to be th 1 easier course to al- 
low our great metropolitan areas to be divided up each 
into two cities — one white, the other black — but it is a 
course. I predict, our people will ultimately regret. I 
dissent. i 



